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1                 Los Angeles, California,

2                  Thursday, June 15, 2017

3                         9:31 A.M.

4

5                           -oOo-

6

7                 RICHARD CARLETON HACKER,

8            a Witness herein, having been duly

9               sworn, testified as follows:

10

11                       EXAMINATION

12 BY MR. KRINSKY:

13     Q    Mr. Hacker, my name is Michael Krinsky.  I'm

14 with the law firm of Rabinowitz, Boudin, Standard,

15 Krinsky & Lieberman in New York.  We represent the

16 petitioner in this case, Cuban Tobacco.

17          I'm going to be asking you a series of

18 questions today principally about your report.

19          If you do not understand my question, please

20 tell me and I will try to clarify it.

21     A    (No audible response.)

22     Q    I understand there is something of a hearing --

23 temporary hearing problem you're having, so if you

24 cannot hear anything, please let us know right away.

25     A    I absolutely will.
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1     Q    Okay.  Very good.

2          Can you state your business address.

3     A    4011 Dixie Canyon Avenue, Sherman Oaks,

4 California 91423.

5     Q    Is Sherman Oaks in the Los Angeles area?

6     A    Yes, Los Angeles County.

7          MR. KRINSKY:  Let me mark -- will the reporter

8 please mark Mr. Hacker's report as our Exhibit No. 1.

9          (Whereupon, the document referred to

10          was marked as Petitioner's Exhibit 1

11          for identification by the Reporter,

12          a copy of which is attached hereto.)

13 BY MR. KRINSKY:

14     Q    And, Mr. Hacker, did you prepare this report?

15     A    Yes, I did.

16     Q    Okay.  From this report I understand that you

17 graduated from Arizona State University; is that

18 correct?

19     A    I didn't graduate.  I took four years and then

20 I began working in advertising.  I didn't have any

21 money, and I couldn't afford to complete my final

22 courses.

23          And I was working in a law -- in an advertising

24 agency, and I was in the mailroom, and I would rewrite

25 their ads after hours and give it to the president.  And
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1 one day he came to me and he offered me a job.  He said,

2 "You're writing better than the people I'm paying."

3     Q    Okay.  And while you were attending Arizona

4 State University, what was your major?

5     A    It was marketing, and I had a minor in

6 broadcasting.

7          MR. KRINSKY:  Let me mark Exhibit 2.

8          (Whereupon, the document referred to

9          was marked as Petitioner's Exhibit 2

10          for identification by the Reporter,

11          a copy of which is attached hereto.)

12 BY MR. KRINSKY:

13     Q    And you were retained at a certain point by

14 DLA Piper to prepare a report in this case; is that

15 correct?

16     A    Yes, that's correct.

17     Q    And is that the retainer agreement that you

18 signed with DLA Piper?

19     A    This is it.

20     Q    And were you retained to be a consulting

21 witness as well as a testifying witness?

22     A    To my knowledge, it was as a testifying

23 witness.

24          MR. DEUTSCH:  I'm not sure the witness knows

25 the distinction, but he understood that he was going to
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1 give a report that was going to be used in this case.

2 BY MR. KRINSKY:

3     Q    Have you consulted with DLA Piper on this case

4 with respect to anything other than the preparation of

5 your report?

6     A    No.

7     Q    And when was the first time you had contact

8 with DLA Piper about this case?

9     A    Thinking back probably early May of this year.

10 It could have been late April.  I'm not sure of the

11 exact date.

12     Q    Have you done any work for General Cigar other

13 than this report?

14     A    Yes.

15     Q    And what is that, please.

16     A    I was hired by them to write various articles

17 on cigars and spirits.

18     Q    And when was this?

19     A    Roughly from 2012 up until 2015.

20     Q    And did any of these articles concern premium

21 cigars?

22     A    They all did.

23     Q    And did any of them concern the Cohiba cigar?

24     A    The General Cigar.

25     Q    We'll take that first.



www.millerreporters.com
Miller & Company Reporters   (310) 322-7700  ~  (415) 956-6405  ~  (800) 487-6278

9

1          Did any of them concern the General Cigar?

2     A    Yes.

3     Q    And did any of them concern the Cuban Cohiba

4 cigar?

5     A    No.

6     Q    And where were these articles published?

7     A    CigarWorld.com.

8     Q    And -- and who at General Cigar was your point

9 of contact for that work?

10     A    Victoria McKee.

11     Q    And what was her position?

12     A    She was and still is vice president of public

13 relations.

14     Q    Prior to General Cigar engaging you for that

15 work, had you had any contact with people at General

16 Cigar?

17     A    Yes.

18     Q    How far back does that go?

19     A    At least to the year 2000 and probably before

20 that.

21     Q    And what was the nature of that initial

22 contact?

23     A    It was in relationship to their cigar products.

24     Q    Would that include Cohiba?

25     A    At one point, yes.
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1     Q    And what was it that was the subject of your

2 contact more specifically besides cigar products?

3     A    I don't understand.

4          MR. DEUTSCH:  Your voice is going down.

5          MR. KRINSKY:  Yeah, I'm sorry.

6     Q    You said you had contact with them regarding

7 their cigar products.  What was it that you were -- were

8 you trying to find something out?

9          Were you having conversations with them?

10          What was the nature of your interchange with

11 them?

12     A    It related to their products and my writing

13 about those products for the consumer market.

14     Q    Were you writing for the consumer market at

15 their request?

16     A    No.

17     Q    On their behalf?

18     A    No.

19     Q    And this is part of the research you were doing

20 for your -- for your writing?

21     A    Yes.

22     Q    And at that point who were you writing for?

23     A    A number of lifestyle magazines including

24 Playboy, Robb Report.  A great many of them are now out

25 of business.  European Cigar Journal, numerous others,
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1 but all on a lifestyle format.

2     Q    And did you continue to have that kind of

3 contact with them over the years?

4     A    Yes.

5     Q    How frequently?

6     A    It mainly revolved around new products they

7 were introducing.

8     Q    When there was a new product, you would want to

9 write about it; is that correct?

10     A    That's correct.

11     Q    Would they contact you that they were going to

12 introduce a new product?

13     A    Occasionally.

14     Q    Over the years did you meet with Mr. Cullman

15 from General Cigar?

16     A    Yes.  Are you talking --

17     Q    Jr.

18     A    Yes.

19     Q    How about Cullman, Sr.?

20     A    That goes so far back.  I'm sure I met him.  I

21 can't recall when.

22     Q    And how often did you meet Cullman, Jr.?

23     A    Not that often.  My main contact were the

24 marketing people.

25     Q    And who were the main people there at the



www.millerreporters.com
Miller & Company Reporters   (310) 322-7700  ~  (415) 956-6405  ~  (800) 487-6278

12

1 marketing?

2     A    I cannot recall before Victoria joined the

3 team.  They had a number of advertising managers.

4     Q    And when was that?

5     A    This was in the '90's and going on up to the

6 present time.

7     Q    I'm sorry.  And when did Victoria McKee become

8 your main contact, approximately?

9     A    Sometime during the '90's.

10     Q    Did you ever discuss General Cigar's litigation

11 with Cuban Tobacco with Mr. Cullman?

12     A    No.

13     Q    With Victoria McKee?

14     A    No.

15     Q    With anyone at General Cigar?

16     A    No.

17     Q    Did you ever write about the litigation?

18     A    I did in passing.

19     Q    And where was that?

20     A    In my book I mentioned it as a matter of

21 history.

22     Q    Were you ever interviewed about the litigation?

23     A    Yes.

24     Q    When was that?

25     A    It was during the early 2000's as I recall.
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1     Q    And by whom were you interviewed?

2     A    National Public Radio.

3     Q    Is that the only occasion you recall being

4 interviewed about the case?

5     A    Yes.

6          MR. KRINSKY:  I'm going to mark as Exhibit 3 an

7 exchange of correspondence between myself and

8 Mr. Deutsch.  My letter is dated June 1, 2017, and

9 Mr. Deutsch's response is dated June 6, 2017.

10          (Whereupon, the document referred to

11          was marked as Petitioner's Exhibit 3

12          for identification by the Reporter,

13          a copy of which is attached hereto.)

14 BY MR. KRINSKY:

15     Q    Mr. Hacker, in this letter I can represent to

16 you Mr. Deutsch represented that you have never

17 testified as an expert before; is that correct?

18     A    As -- I'm not sure I understand.  As an

19 expert --

20          MR. DEUTSCH:  As an expert witness.

21          MR. KRINSKY:  As an expert witness.

22     Q    Have you ever testified as an expert witness

23 before this case?

24     A    No.

25     Q    Have you ever prepared an expert's report for
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1 litigation before?

2     A    No.

3     Q    I represent to you that in Paragraphs 4, 5, and

4 6 of my letter to Mr. Deutsch I asked to provide -- I

5 asked that respondent provide all notes and recordings

6 and memorandum you might have of conversation -- of the

7 conversations with cigar smokers or tobacconists that

8 you reference in your report.

9          And Mr. Deutsch responded that you did not have

10 any; is that correct?

11     A    That's correct.

12     Q    Did you ever have any notes, recordings, or

13 memorandum of that sort?

14     A    No.

15     Q    Is it your habit -- is it your practice when

16 you do interviews to take notes of the interview?

17     A    Yes.

18     Q    The conversations you reference in your report,

19 you would not consider them interviews; is that correct?

20     A    Correct.

21     Q    And in those conversations, were you seeking --

22 did you initiate any of those conversations in order to

23 obtain any information?

24     A    I'm not sure I understand that.

25     Q    These conversations -- how did these
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1 conversations occur?

2     A    In social situations meeting fellow cigar

3 smokers, the conversation eventually gets around to

4 cigars.

5     Q    What kind of social situations are you

6 referring to?

7     A    Numerous.  Dinner parties, cigar smoking

8 events, wine tastings, spirits tastings, anything that

9 involves a lifestyle meeting people, consumers.

10     Q    And when you say "dinner parties," do you mean

11 dinner parties with friends of yours?

12     A    Sometimes.

13     Q    And what about the other times?

14     A    During the '90's we had a number of what was

15 called smokers which were cigar smoking events.

16     Q    And that is no longer common, smokers?

17     A    It goes on, but not as frequently.

18     Q    And have you attended any smokers this year?

19     A    No.

20     Q    Did you attend any smokers last year in 2016?

21     A    Yes.

22     Q    How many?

23     A    I believe two or three.

24     Q    And do you recall when in 2016?

25     A    No, not specifically.
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1     Q    Winter, spring, fall?

2     A    No.  Possibly all of the above.

3     Q    When you attend a smoker, do you note it in

4 your calendar?

5     A    Not always.

6     Q    In 2015 do you recall attending smokers?

7     A    I must have.  I can't recall.

8     Q    In your report you reference JR Cigars -- three

9 web sites.  JRCigars.com, Famous Smoke.com,

10 ThompsonCigars.com.

11          Did you visit those web sites in the course of

12 preparing your report?

13     A    Yes.

14     Q    And for JRCigars.com, did you review each of

15 these web sites -- did you visit -- withdraw that.

16          You visited these web sites for information

17 about Cohiba; is that correct?

18     A    I visited the web sites to confirm that the

19 internet basically differentiates the Dominican Cohiba

20 as opposed to the Cuban Cohiba.

21     Q    And did you review those web sites for

22 references to either Cohiba carefully?

23     A    Yes.

24     Q    Systematically?

25     A    What do you mean by "Systematically"?
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1     Q    Trying to make sure you saw every reference to

2 the General Cigar Cohiba or the Cuban Cohiba?

3     A    There was no reference to the Cuban Cohiba on

4 the retail sites, but I reviewed the sites in their

5 entirety.

6     Q    I'm sorry?

7     A    I reviewed the sites in their entirety,

8 everything on the site.

9     Q    And when you visited the Famous Smoke.com, was

10 it for the same purpose?

11     A    Yes.

12     Q    And did you review that web site carefully?

13     A    I went as far as their cigar listings.  They

14 have blog posts, but I just was curious about the

15 ongoing practice of mentioning the Dominican Cohiba.

16     Q    How long a time do you think you spent looking

17 at the JR Cigars web site for this purpose at that time?

18     A    I would guess a half an hour.

19     Q    On one day?

20     A    One day.

21     Q    And how long did you spend looking at the

22 Famous Smoke web site?

23     A    Possibly about the same time.

24     Q    And did you look at -- did you visit the

25 Thompson's Cigars web site for the same purpose?
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1     A    Yes.

2     Q    And did you review that web site carefully?

3     A    I went to the Cohiba section on that web site.

4 That's a little more extensive than some of the others.

5     Q    Did you review that section carefully?

6     A    Yes.

7     Q    Did you review that section systematically?

8     A    Yes.

9     Q    And did you find any references to the Cuban

10 Cohiba there on Thompson's web site?

11     A    I found a reference of the Cuban Cohiba as

12 differentiated from the non-Cuban Cohiba on one of the

13 sites.  And I think it was the Thompson site, but I

14 can't be sure.

15     Q    Before -- before you visited JR Cigars web site

16 in May for the purposes of this case, when was the last

17 time you had visited that web site?

18     A    I would guess a month ago previous.

19     Q    Do you visit it regularly?

20     A    Yes.

21     Q    And for what purpose?

22     A    To check retail prices.

23     Q    Any other purpose?

24     A    Just to keep my information up to date because

25 they tend to post products they get in right away, so
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1 it's part of my ongoing research.

2     Q    And do you recall on these prior visits to

3 JR Cigars web site your -- you're looking for

4 information they posted on General Cigar's COHIBA?

5     A    I'm sorry?

6     Q    Do you recall when you visited JR Cigars web

7 site prior to May whether you -- whether you had the

8 purpose of looking at information they were posting

9 about General Cigar's Cohiba?

10     A    Not specifically.

11     Q    About the Cuban Cohiba?

12     A    No.

13     Q    And prior to looking at Famous for purposes of

14 preparing your report, when was the last time you had

15 looked at that web site?

16     A    On average once a month.

17     Q    And was it for the same purpose primarily of

18 looking at prices?

19     A    Yes.

20     Q    Do you recall on those prior visits seeing any

21 references to the Cuban Cohiba?

22     A    Not specifically.  But it is a topic of

23 conversation on the internet.

24     Q    Let's see if I understand.  We're talking

25 specifically about Famous Smoke.com's web site; right?



www.millerreporters.com
Miller & Company Reporters   (310) 322-7700  ~  (415) 956-6405  ~  (800) 487-6278

20

1     A    Uh-huh.

2     Q    Do you recall seeing information about the

3 Cuban Cohiba on that web site prior to May?

4     A    There must have been.  I can't recall a

5 specific time.

6     Q    Why do you say there must have been?

7     A    Because Cuba is a topic of interest to cigar

8 smokers.

9     Q    And Thompson's web site, did you visit it

10 before May --

11     A    Yes.

12     Q    And you visit that web site regularly also?

13     A    Yes.  Not as regularly as JR and a few others.

14     Q    Uh-huh.  What are the few others?

15     A    I can't recall, but there are multiple web

16 sites.  The Fuente web site, I visit that.  I visit the

17 General Cigar web site.  I visit the Ashton web sites.

18     Q    Can you recall any other web sites you

19 regularly visit?

20          MR. DEUTSCH:  That are cigar related?

21          MR. KRINSKY:  Yes, cigar related.

22          THE WITNESS:  Not offhand.  I typically do a

23 search, find what pops up.

24 BY MR. KRINSKY:

25     Q    When you say "do a search" --
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1     A    I put in "Cigars - Figurado" to see who is

2 making a Figurado cigar if I'm doing an article on a

3 Figurado, things like that.

4     Q    Do you recall ever doing a search for Cohiba?

5     A    Oh, yes.

6     Q    And when was the last time you did that?

7     A    That was in relation to this report, so it

8 would have been last month.

9     Q    Uh-huh.  What search engine did you use?

10     A    I'm computer illiterate, so a search engine --

11 Google, is that a search engine?

12     Q    I think so.

13     A    That's what I use.

14         (An off-the-record discussion was held.)

15 BY MR. KRINSKY:

16     Q    And before for this report -- before this --

17 I'm sorry.

18          Before your work on this report, did you ever

19 do a Google search for Cohiba?

20     A    Yes.

21     Q    And when was the last time prior to this report

22 that you did that?

23     A    It was the previous month.

24     Q    Uh-huh.  And why did you do that search?

25     A    I do it on a regular basis to see what's
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1 happening.

2     Q    You do a Google search -- so I understand you,

3 you do a Google search for Cohiba on a regular basis?

4          Do I understand you correctly?

5     A    Yes.  And I specify "Cohiba Cuba" to see what

6 Havana is doing.  And then I go to the General Cigar web

7 site to see what they're doing.

8     Q    Uh-huh.  When you say you do a Google search

9 for Cohiba, could you describe to me what exactly you do

10 mechanically?

11     A    I type in the word "Cohiba."  Then, depending

12 on what my purpose is, I'll put Dominican Republic,

13 Cohiba Nicaragua, a new cigar, or if I'm interested in

14 the Habanos product, I'll put in Cohiba Cuba.

15     Q    And when you put in any of the -- let's say the

16 first search you said when you put in "Cohiba General

17 Cigar," is that one search you do?

18     A    It depends on what I'm looking for, the purpose

19 of my search.

20     Q    Uh-huh.  And how many hits do you get?  How

21 many items are listed when you do that search?

22     A    It depends on what I'm specifying with that

23 brand.

24     Q    Uh-huh.  And you said that you go to General

25 Cigar's web site when you do these searches.
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1          Do you go to other web sites when do you these

2 searches?

3     A    Yes.

4     Q    Which ones?

5     A    The ones I mentioned primarily.  Famous is a

6 good one.

7     Q    Uh-huh.

8     A    Cigars.com is another.

9     Q    And when you do a search as you're describing,

10 many items come back in response to this search; is that

11 correct?

12     A    Right.

13     Q    A substantial number; is that correct?

14     A    Again, it depends on what I'm specifying.

15     Q    Okay.  When they -- when items come back as a

16 result -- in response to your search, do you look at

17 each of the items?

18     A    No.

19     Q    If I understand you correctly, correct me if

20 I'm incorrect, do you usually look at -- from the items

21 that are identified as a result of your search, you

22 usually don't look at all of them, but you look at

23 General Cigar's web site, JR's web site, Fuentes,

24 Ashton, and a few others; is that correct?

25     A    Not always.  It depends on what I'm looking
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1 for.  Some of these web sites won't have the information

2 I'm seeking, and I know that, so I don't go there.

3     Q    And what is the information that you were

4 seeking?

5     A    It depends on my search.

6     Q    Have you ever just put in the word "Cohiba" as

7 a search term in Google?

8     A    Yes.

9     Q    And did you get many -- when was that?

10     A    About a month ago.

11     Q    And what was the purpose?

12     A    Again, research and also for the report.

13     Q    And what were you researching?

14     A    Researching more for my book, and I'm doing

15 articles on cigars, so it's part of what I do.

16     Q    Okay.  And when you put in the word "Cohiba" in

17 Google, how many items, approximately, came back?

18     A    I can't count them, but a number.

19     Q    Would it be 50?

20     A    Whatever fills up the screen.  I would

21 guesstimate 10 to 15.

22     Q    Uh-huh.  And that's the first screen?

23     A    Right.  I usually stay there.

24     Q    Okay.  You usually stay with the first screen.

25          Have you ever systematically reviewed the
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1 material that's responsive that is identified when you

2 search Cohiba for how General Cigar's Cohiba is

3 presented on the internet?

4     A    I'm sorry.  Can you -- I'm not getting it.

5     Q    Okay.  Have you ever made a systematic study of

6 how General Cigar's Cohiba is presented on the internet?

7     A    I'm not sure what you mean.

8     Q    How many web sites have you visited -- have you

9 attempted to determine how General Cigar's Cohiba is

10 presented on the internet?

11     A    Yes.

12     Q    And what have you done?

13     A    I've gone to various consumer retail sites,

14 some of which we've discussed, to see if it's an open

15 box, a single cigar, closeup of the band.

16     Q    And which retailer sites were those -- which

17 retailer web sites?

18     A    I'm sorry.

19     Q    Yeah.  I'm sorry.

20          You say you go to retailer web sites?

21     A    Yes.

22     Q    And it's those that you have mentioned?

23     A    Yes.

24     Q    Okay.  Any others?

25     A    There may be.  I just see what's there and what
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1 looks interesting.  These are the top ones with the most

2 variety and the most cigars.

3     Q    In your work do you have an assistant?

4     A    My wife.

5     Q    Is there anyone who helps you do your research?

6     A    No.

7     Q    And has that always been the case?

8     A    Always.

9     Q    In my letter to Mr. Deutsch in Paragraph 7, I

10 asked whether -- I asked him to identify any web sites

11 in addition to those you reference in the report that

12 you visited in the course of preparing your report.

13          And Mr. Deutsch responded by identifying one,

14 two -- three web sites.  If you could take a look at it,

15 it's Paragraph 7 in Mr. Deutsch's letter.

16          MR. DEUTSCH:  I'll just help the witness.

17          MR. KRINSKY:  Sure.

18          MR. DEUTSCH:  (Indicating.)

19 BY MR. KRINSKY:

20     Q    You visited those web sites in the course of

21 preparing this report; is that correct?

22     A    Right.

23     Q    And is it correct as Mr. Deutsch stated that --

24 well, let me rephrase that.

25          Did you visit any other web sites in the course
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1 of preparing the report besides those that are

2 identified in Paragraph 7 and those you referenced in

3 your report?

4     A    Not that I can recall.

5     Q    Have you ever visited the web site of the

6 Atlantic Cigar Company?

7     A    No.

8     Q    Of Barclay Pipe Tobacco and Cigar?

9     A    Barclay Rex?

10     Q    No.  Barclay.

11          You know a Barclay Rex; is that correct?

12     A    Yes.

13     Q    You do not know a Barclay Pipe, Tobacco and

14 Cigar?

15          MR. DEUTSCH:  How do you spell Barclay on that?

16          MR. KRINSKY:  B-a-r-c-l-a-y.

17          THE WITNESS:  It may be the same company with a

18 changed name.

19 BY MR. KRINSKY:

20     Q    Barclay Rex is what?

21     A    It's a very old New York tobacco shop.

22     Q    Uh-huh.  And it's a retail shop; is that right?

23     A    Yes.

24     Q    It's a walk-in store?

25     A    Yes.
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1     Q    And it has one location in New York?

2     A    I believe they have two unless they closed one.

3     Q    Do they have locations outside of New York?

4     A    No.

5     Q    Did you ever visit the web site of Best Cigar

6 Prices?

7     A    I may have.

8     Q    Do you recall when?

9     A    No.

10     Q    Do you visit it frequently?

11     A    No.

12     Q    The web site Bonita Smoke Shop?

13     A    No.

14     Q    Web site Cigar.com?

15     A    Yes.

16     Q    And what web site is that?

17     A    (No audible response.)

18     Q    What company is that?

19     A    I'm not sure of the company, but it lists a

20 number of cigars with retail prices, which is the

21 purpose of my visit to it.

22     Q    Uh-huh.  And when was the last time you went to

23 that web site?

24     A    I would say within the last six months.

25     Q    And do you recall seeing anything there about
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1 Cohiba -- any Cohiba?

2     A    Not specifically.

3     Q    You visited the web site Cigars Direct?

4     A    No.

5     Q    The web site Cigars International?

6     A    It sounds familiar.  I don't recall visiting

7 that site.

8     Q    Do you recall anything about that?

9     A    No.

10     Q    Do you recall visiting the web site Cuban

11 Crafters Cigars?

12     A    Yes.

13     Q    And when was the last time you visited that web

14 site?

15     A    I would say over a year ago.

16     Q    And what was the purpose for that?

17     A    It was research for my book.

18     Q    And what topics were you interested in by

19 visiting that web site?

20     A    I was curious about the name.

21     Q    Why?

22     A    It had Cuban Craft in it, the word "Cuban."

23     Q    And what interested you in that?

24     A    What?

25     Q    What interested you about that?
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1     A    To see if they were doing Cuban cigars and

2 marketing them.

3     Q    Are you -- are you writing a fifth edition of

4 your book?  Do I understand that?

5     A    The fourth edition is out now.  That's the

6 current edition.

7     Q    Yes.

8     A    It's in the third printing.

9     Q    Are you working on another edition of that

10 book?

11     A    Yes.  That book is constantly being updated.

12     Q    And have you drafted a manuscript?

13     A    No, the book is done.  It's now a matter of

14 updating information that's already there.

15     Q    And this new information will be in another

16 printing?

17     A    Yes.

18     Q    And when do you expect that printing to be out?

19     A    There's no way to know because the third

20 printing is just arriving and just selling.

21     Q    Have you visited a web site -- let me go back.

22          When you visited the web site Cuban Crafters

23 Cigars, do you recall seeing anything about Cohiba?

24     A    No.

25     Q    Have you visited the web site of Cuenca,
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1 C-u-e-n-c-a, Cigars?

2     A    No.

3     Q    Do you recall visiting the web site CVM Cigars?

4     A    No.

5     Q    Do you recall visiting the web site Emerson's

6 Cigars?

7     A    No.

8     Q    The web site Finck Cigar Company, F-i-n-c-k?

9     A    Yes.

10     Q    And when was the last time you visited that?

11     A    About two years ago.

12     Q    And what was the purpose of that?

13     A    The Finck family makes cigars.  So I wanted to

14 see what they were doing.

15     Q    Uh-huh.  And do you recall seeing anything

16 there about Cohiba?

17     A    No.

18     Q    Do you recall visiting the web site Habanos y

19 Hermanos?

20     A    No.

21     Q    Do you recall visiting the web site Holt's

22 Cigar Company?

23     A    Yes.

24     Q    And when did you last visit it?

25     A    I would say within the last six weeks.
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1     Q    And what was the purpose?

2     A    To see their current cigar lineup.

3     Q    And do you recall seeing anything there about

4 Cohiba?

5     A    No.

6     Q    Gotham Cigars?

7     A    No.

8     Q    A web site Little Havana Cigar Factory?

9          MR. DEUTSCH:  Is that a "V" or a "B"?

10          MR. KRINSKY:  "V," yes.

11          THE WITNESS:  Yes.

12 BY MR. KRINSKY:

13     Q    And when did you visit that web site?

14     A    Within two months -- within a two-month period.

15     Q    And what was the purpose of your visiting that

16 web site?

17     A    They're in Little Miami, so I wanted to see

18 what brands they were making.

19     Q    Uh-huh.  Do you recall anything about Cohiba

20 cigars in that web site?

21     A    No.

22     Q    Mike's Cigars?

23     A    I think it's apostrophe S.

24     Q    Yes?

25     A    Yes.
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1     Q    And when is the last time you went to that web

2 site?

3     A    About six months ago.

4     Q    And for what purpose?

5     A    Again, to see what he was selling and what was

6 new.

7     Q    Do you recall anything about Cohiba on that web

8 site?

9     A    I'm trying to recall if he had an exclusive on

10 the new Nicaraguan Cohiba.  I think that was my purpose

11 because that cigar wasn't out yet, and sometimes he gets

12 exclusives.  That was my purpose for visiting that site.

13     Q    Prior to then, had you visited that site?

14     A    Yes.

15     Q    Do you visit that web site periodically?

16     A    Periodically.

17     Q    When you last visited that web site, do you

18 recall seeing anything about the Cuban Cohiba?

19     A    No.

20     Q    NH Cigar's?

21     A    No.

22     Q    Serious cigars?

23     A    Serious?

24     Q    Serious?

25     A    No.
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1          MR. DEUTSCH:  Is that Sirius, S-i-r-i-u-s,

2 or --

3          MR. KRINSKY:  As opposed to numerous.

4          MR. DEUTSCH:  Okay.  Sorry.

5 BY MR. KRINSKY:

6     Q    Top Quality Cigars?

7     A    No.

8     Q    In your web site -- I'm sorry.

9          In your report you reference three cigar's at

10 Paragraph 19.

11          MR. DEUTSCH:  Shall I direct him to it?

12          MR. KRINSKY:  Yes, please.

13          MR. DEUTSCH:  Paragraph 19.

14 BY MR. KRINSKY:

15     Q    Cigar Boss, Cigar Scanner, and Mobile Stogy.

16 When was the last time you looked at the Cigar Boss app?

17     A    I've never been there.

18     Q    And when was the last time you looked at the

19 Cigar Scanner app?

20     A    I've never seen it.

21     Q    And when was the last time you looked at the

22 Mobile Stogy app?

23     A    I don't have a smart phone, so I've never seen

24 any of these.

25     Q    And how did you learn of their existence?
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1     A    By asking other cigar smokers what were their

2 famous -- famous -- favorite's.

3     Q    And who were these other people you asked?

4     A    The people that I meet at dinners, in tobacco

5 shops, sometime the tobaccans themselves and they would

6 have one or two favorites, but these three kept coming

7 up.  They were the most popular.  There are many more,

8 but these kept on being mentioned to me.

9     Q    And approximately how many people mentioned it

10 to you?

11     A    I couldn't break it down app by app, but within

12 the hundreds of people I meet percentagewise, I would

13 say at least 45, 50 percent.  They're used quite

14 extensively.

15     Q    And did you -- were you asking people this

16 question in connection with preparing your report?

17     A    Yes.

18     Q    Prior to then had you asked people about what

19 cigar apps they used?

20     A    Yes.

21     Q    Over what period of time had you asked?

22     A    At least over the last five, six years.

23     Q    Do people mention any other apps to you besides

24 these?

25     A    Not that I could recall.
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1     Q    To go back to who told you about these apps,

2 can you identify the categories of people again?

3     A    Cigar smokers, consumers, and some retail

4 tobacconists.

5     Q    And the consumers -- in what way did you meet

6 these consumers?  On what occasions?

7     A    (No audible response.)

8     Q    On what occasions did you meet these consumers?

9     A    Various social occasions.  I meet them, as we

10 discussed, at smokers, at tobacco shops, wine parties,

11 dinners, friends.

12     Q    When you say "tobacco shops," what do you mean

13 by "tobacco shops"?

14     A    Tobacco stores that specialize in pipes and

15 cigars and nothing else.

16     Q    And are these premium cigars?

17     A    Yes.

18     Q    Not mass market?

19     A    No.

20     Q    And how many tobacco shops do you think these

21 conversations took place at?

22     A    Over the course of how long?

23     Q    The last two years.

24     A    I ask because the number of tobacco shops is

25 dwindling, so two years I would say probably 10 to 12.
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1     Q    And were these mostly in the Los Angeles area?

2     A    No.  They were around the country.

3     Q    Okay.  Can you identify them?

4     A    Not all of them.  I can identify a few.

5     Q    Please do.

6     A    Tinder Box in Santa Monica, Lone Wolf in

7 Santa Monica, Lone Wolf in West L.A., Cigar Warehouse,

8 Sherman Oaks, Davidoff in New York.  There were a few in

9 Europe.  It's difficult to recall them all.

10     Q    And why did you go to these tobacco shops?

11     A    It's what I do.  I go in to see what's

12 happening in the world of cigars.

13     Q    And when you're there, who do you speak to --

14 and when you're in the tobacco shops, who do you speak

15 to?

16     A    Usually the owner, the manager, and the

17 customers.

18     Q    And you mentioned dinners.  You mentioned both

19 dinners and smokers.  For this purpose of this list you

20 just gave me, dinners are something different than

21 smokers.  You're referring to something different; is

22 that correct?

23     A    In the cigar world, yes.

24     Q    Uh-huh.  And what is a dinner in a cigar world?

25     A    A dinner is a dinner as we would have a dinner.
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1     Q    Okay.

2     A    A smoker is specifically you get together to

3 smoke and talk about cigars.

4     Q    Okay.  And who attends these -- the dinners

5 you're talking about where you ask people about the

6 cigar apps, these were dinners of social acquaintances

7 of yours?

8     A    Social and business.

9     Q    And what kind of business?

10     A    My other areas of expertise could be with we

11 call them brand ambassadors for spirits, it could be

12 with distillers.  In the cigar world it could be with a

13 cigar maker or it could be with a major distributor.

14     Q    So there are two types of dinners if I

15 understand it.  One is your friends of yours --

16     A    Uh-huh.

17     Q    -- social friends of yours?

18     A    (No audible response.)

19     Q    Then the other are business acquaintances in

20 either the cigar business or the wine or spirits

21 business; is that correct?

22     A    Correct.  Business dinners.

23     Q    Yeah.  Okay.

24          Do you have any business dinners with the

25 people where cigars are discussed with people from other
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1 businesses besides cigar and wine and spirits?

2     A    Yes.

3     Q    How frequently -- what other businesses?

4     A    It varies, but once they find out what I do, if

5 they smoke cigars, the conversation is set.

6     Q    Okay.  Did you say "wine party"?  I'm sorry.

7     A    That's one of the gatherings, yes.

8     Q    And can you describe what those are?

9     A    The same thing.  We have wine collectors, wine

10 enthusiasts, and we occasionally -- like-minded people

11 get together, have dinner.  We each bring a bottle of

12 wine, and invariably somebody will be smoking or want to

13 smoke, because you can't smoke in a restaurant.  The

14 topic comes up because they all know what I do, and we

15 talk about cigars.

16     Q    In Paragraph 13 of your report you say that you

17 familiarized yourself with the situation concerning

18 Cohiba cigars made by General Cigar and the Cohiba

19 cigars made in Cuba by reviewing the following six

20 documents, and you list them there.

21          Did you look at anything else to familiarize

22 yourself --

23     A    I'm sorry.

24     Q    -- other than what we've already talked about?

25     A    I'm sorry.  Could you repeat that?
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1     Q    Yes.

2          In Paragraph 13 --

3     A    Uh-huh.

4     Q    -- you list six documents that you looked at to

5 familiarize yourself concerning the situation with

6 Cohiba cigars made by General Cigar and the Cohiba

7 cigars made in Cuba.

8          Now, did you look at anything else to

9 familiarize yourself with that situation?

10     A    No.

11     Q    Have you ever reviewed market research done by

12 General Cigar?

13     A    No.

14     Q    Has anyone ever discussed market research done

15 by General Cigar with you?

16     A    No.

17     Q    Have you ever discussed marketing strategy with

18 people from General Cigar?

19          MR. DEUTSCH:  This is in relation to the

20 Cohiba?

21          MR. KRINSKY:  Generally.

22          THE WITNESS:  No.

23 BY MR. KRINSKY:

24     Q    Did you ever discuss General Cigar's

25 positioning of its Cohiba?
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1     A    Of their Cohiba?

2     Q    Yes.

3     A    By "positioning, what do you mean?

4     Q    Is that a term you're familiar with?

5     A    It is.  I want to make sure I understand the

6 question you're asking me.

7     Q    For example, positioning could be positioning a

8 cigar as a -- as a premium cigar, as a super premium

9 cigar, as a luxury cigar.

10     A    I discussed with some of the General Cigar

11 salespeople how they were positioning their Cohiba, but

12 I wasn't giving any input to it.

13     Q    And when was that -- when were those

14 discussions?

15     A    That was in the early '90's.

16     Q    And what did they say?

17     A    They said they were bringing out a new premium

18 cigar, and it would be part of the premium cigar line.

19 And they were going to call it Cohiba.

20     Q    Did they say to you why they were going to call

21 it Cohiba?

22     A    Just the cache of the name.

23     Q    As a result of the Cuban Cohiba; is that right?

24     A    Yes.

25     Q    Does that continue to be the case?
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1          MR. DEUTSCH:  Objection.

2 BY MR. KRINSKY:

3     Q    You can answer.

4     A    (No audible response.)

5     Q    You can answer.

6     A    He objected.

7          MR. DEUTSCH:  Well, I didn't tell you not to

8 answer.

9          MR. KRINSKY:  He'll tell you, "I instruct you

10 not to answer."

11          THE WITNESS:  I actually don't know.

12 BY MR. KRINSKY:

13     Q    And since those discussions, have you ever

14 discussed with anyone from General Cigar its positioning

15 of Cohiba?

16     A    No.

17     Q    And who did you have those conversations with?

18     A    Initially I think it was with Mark Perez who

19 was a manager of the Dunhill store in Beverly Hills.

20 And it may have also been with Dixon Farrington.  I'm

21 not sure what his position was, but he was involved with

22 General Cigar in the Beverly Hills store.

23     Q    When you say "the Beverly Hills store," you

24 mean the Dunhill?

25     A    The Dunhill, yes.
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1     Q    And this was the cigar -- Cohiba cigar that was

2 distributed initially through Dunhill?  Is that what

3 you're referring to?

4     A    Yes.

5     Q    Have you ever studied market research done by

6 anyone on premium cigar consumers?

7     A    Yes.

8     Q    When was that?

9     A    That was the late '80's, early '90's.

10     Q    And by whom were you employed at that time?

11     A    I wasn't -- oh, I'm sorry.  I was employed by

12 myself at that time.

13     Q    The worst boss?

14     A    You can't get fired.

15     Q    And what was the market research you saw at

16 that time?

17     A    It was put out by the Cigar Association of

18 America in connection with the industry trade group at

19 that time called the Retailer Tobacco Dealer

20 Association, RTDA.

21     Q    Does that organization still exist?

22     A    RTDA has now become the International Pipe and

23 Cigar Retailer Association, and the initials are IPCPR,

24 and I'm not sure if the cigar association is that viable

25 anymore.
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1     Q    You mentioned that the number of

2 tobacconists -- the number of tobacco stores is

3 diminishing; is that correct?

4     A    Yes.

5     Q    And to what extent is it diminishing?  How

6 rapidly is it diminishing?

7     A    I'm not really sure, but there are fewer of

8 them each year.

9     Q    Is that true across -- pretty much across the

10 country?

11     A    Yes.

12     Q    And do you have an opinion about why that is

13 happening?

14     A    Yes.

15     Q    What's that?

16     A    The anti-smoking rhetoric among media and local

17 ordinances make it difficult to have a tobacco shop in a

18 metropolitan area.

19     Q    And in the -- in the Los Angeles area, how many

20 tobacco -- when I say "tobacco shops" -- when you say

21 "tobacco shops," I assume you're referring to tobacco

22 shops which sell premium cigars, not mass market cigars?

23     A    Yes, absolutely.

24          MR. KRINSKY:  Keep going?

25          MR. DEUTSCH:  Yes.
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1 BY MR. KRINSKY:

2     Q    How many tobacco shops of that nature are

3 currently in the Los Angeles area?

4     A    I honestly don't know anymore because it

5 changes so rapidly.

6     Q    When you say "it changes rapidly," you mean --

7     A    Fewer of them.

8     Q    There are fewer of them?

9     A    Right.

10     Q    And which of the -- how many do you -- how many

11 did you visit this year in the Los Angeles area?

12     A    Three.

13     Q    Which ones were those?

14     A    Both Lone Wolf locations and Tinder Box in

15 Santa Monica.

16     Q    Besides these tobacco stores which remain,

17 where do people -- where do people buy premium cigars?

18     A    Usually off the internet by mail order.

19     Q    Are premium cigars sold in grocery stores?

20     A    No.

21     Q    Are they sold in -- I'm not referring just to

22 Los Angeles I should say, generally in the country.

23          MR. DEUTSCH:  You have to keep your voice up

24 again.  He's straining to hear you.

25 ///
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1 BY MR. KRINSKY:

2     Q    Should I repeat what I said?

3     A    Sorry.  Next year I won't have this problem.

4          MR. KRINSKY:  Next year I won't remember what I

5 said.

6     Q    Referring to the country as a whole, not just

7 the Los Angeles area, are premium cigars sold in grocery

8 stores?

9     A    Not to my knowledge.

10     Q    Are they sold in liquor stores?

11     A    Occasionally.

12     Q    Are they sold in convenience stores?

13     A    Not usually.

14     Q    Sold in drug stores?

15     A    Very, very rarely.

16     Q    Are they sold through cigar clubs or other

17 kinds of clubs?

18     A    Indirectly, yes.

19     Q    And what do you mean by "Indirectly"?

20     A    In other words, a cigar club such as Grand

21 Havana Room in Beverly Hills, which I visit also on a

22 regular basis, they are a cigar club, a private club.

23 You have to pay a fee to join.

24          Their purpose is to provide a place to smoke

25 and to serve premium spirits.  In that context as a
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1 service to their members, they make premium cigars

2 available, but you wouldn't call them a tobacco store.

3     Q    Are there cigar bars?

4     A    Yes.

5     Q    Are they common?

6     A    Not as much as I'd like to see.

7     Q    Are they diminishing like tobacco stores?

8     A    No, they're a constant.

9     Q    And in the Los Angeles area, how many are there

10 that you can approximate?

11     A    I'm aware of many in the L.A. area.

12     Q    Are they common in other areas of the country?

13     A    I wouldn't say "common," but they exist.

14     Q    Any particular geographic areas?

15     A    San Francisco has two, Houston has, I believe,

16 two to three, New York has a couple.  Usually the major

17 metro areas.

18     Q    Referring to your fourth edition of your book,

19 when was it first published?

20     A    The book itself or the fourth edition?

21     Q    The fourth edition.

22     A    The fourth edition was first published in 2015.

23     Q    Do you remember what month, what season?

24     A    I'm hoping it was in the fall.  That's the big

25 season.  I think it was around September/October.
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1     Q    Thank you.

2          And how many copies have sold so far?

3     A    11,400.

4     Q    And is it the best selling cigar book on the

5 market now?

6     A    Yes.

7     Q    What are the leading others?

8     A    I'm not sure there are any leading others.

9 Most of the books on cigars that are out have been out

10 for quite a while and are outdated.

11     Q    Uh-huh.  And where is your book sold, through

12 what channels?

13     A    The publisher has his distribution network, so

14 it encompasses book stores, Barnes & Noble, Walgreen's,

15 Amazon.com, BarnesandNoble.com.

16     Q    Do you know which of these places have --

17 represent the most sales?

18     A    No, I don't.  I do know Amazon.com sells a lot.

19     Q    Uh-huh.  And when was the third edition

20 published?

21     A    I'm trying to think.  I believe around 2002.

22     Q    And how many copies did it sell?

23     A    I've never broken down the first, second, or

24 third edition, but 45,000 books of all three of those

25 editions sold.
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1     Q    Okay.  When was the second edition sold -- I

2 mean, published?  I'm sorry.

3     A    It's easier to go backwards.

4     Q    Okay.  Do it whichever way you want to go.

5     A    The first edition came out in 1993.

6     Q    Uh-huh.

7     A    And sold out in months.

8     Q    Uh-huh.

9     A    So the second edition came out in 1995, and

10 then the third.

11     Q    And the target audience of your book is premium

12 cigar smokers; is that correct?

13     A    Yes.

14     Q    How many premium cigar smokers are there in the

15 United States today?

16     A    Currently?

17     Q    Yeah.

18     A    There's roughly 3.5 million.

19     Q    And how many mass market cigar smokers are

20 there?

21     A    By "mass market," are you talking about

22 non-premium cigars?

23     Q    Yes.

24     A    Because you -- I just want to clarify.  Premium

25 cigar smokers is one segment of the market.  So you're
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1 talking about the other segment, mass-produced cigars,

2 machine-made cigars?

3     Q    Yeah.

4     A    Those figures I don't have because I don't deal

5 with that market.

6     Q    Do you believe it's more than 3.5 million?

7     A    It would be strictly an educated guess, but I

8 would think so.

9     Q    Your report is about -- in this case is about

10 premium cigar smokers; is that correct?

11     A    That's correct.

12     Q    And not what we've been talking about as mass

13 market?

14     A    No.

15     Q    Now, you're associated with Robb Report; is

16 that correct?

17     A    I'm one of the writers, yes.

18     Q    And were you ever a contributing editor?

19     A    Yes.

20     Q    Are you still a contributing editor?

21     A    Yes.

22     Q    How long have you written for them?

23     A    1995.

24     Q    And how long have you been a contributing

25 editor?
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1     A    1995.

2     Q    Is there a print edition of Robb Reports?

3     A    Yes.

4     Q    And an online?

5     A    Yes.

6     Q    And do you know what the circulation figures

7 are for the print?

8     A    I can't be totally positive.  I think paid

9 circulation is around 200, 250,000.

10     Q    Uh-huh.  And do you know how many people view

11 Robb Report online?

12     A    I have no way of knowing.  A much, much larger

13 number.

14     Q    In your opinion where -- where do premium cigar

15 smokers get information on brands from?

16     A    Primarily the internet today.

17     Q    And when you say "the internet," where on the

18 internet do they get information?

19     A    The short answer is wherever they can, but

20 they'll go to various web sites.  As I do, they'll go to

21 companies they've dealt with before.  They'll go to

22 blogs.  They'll go to anything remotely related to

23 cigars and what they're looking for.

24     Q    Have you read any studies of where premium

25 cigar smokers get information on the internet?
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1     A    No.  It's common knowledge.  I'm not aware of

2 any studies that exist.

3     Q    It's common knowledge -- what is common

4 knowledge?

5     A    That they get their information from the

6 internet.

7     Q    Okay.  And is there any common knowledge about

8 where on the internet they particularly get information?

9     A    No, there's no one specific area.  It's vast.

10     Q    And have you ever read any studies about how

11 premium cigar smokers search the internet for

12 information about cigars?

13     A    No.

14     Q    Have you talked to people about that?

15     A    Occasionally.

16     Q    And who have you talked to about that?

17     A    Consumers.

18     Q    How frequently do you have these conversations?

19          You said "Occasionally."  I'm sorry.

20     A    Whenever I meet a cigar smoker, the

21 conversation goes around, "What's the best cigar?

22 What's a good cigar?"  And they'll always bring up the

23 internet.

24     Q    And what will they say about it?

25     A    They'll say, "Oh, I saw this there.  I saw this
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1 there.  This guy gave a review on such and such a

2 thing."

3     Q    Uh-huh.  And have you had these conversations

4 about General Cigar's Cohiba?

5     A    Yes.

6     Q    And when was the last time you had a

7 conversation like that?

8     A    I can't recall.  It comes up.

9     Q    Uh-huh.  Would you say frequently, it comes up

10 frequently?

11     A    I would say often.  I'm not sure "frequently"

12 because there are so many brands out there.  It does

13 come up.

14     Q    And what do people say about their use of the

15 internet and General Cigar Cohiba?

16     A    They usually want to find out how it smokes,

17 what it tastes like.  They want to know if it's the

18 Dominican one, the Nicaraguan one.  They want to know

19 how much it costs, who has the best price.

20     Q    Uh-huh.  And do they tell you where they look

21 for information on the internet about the General Cigar

22 Cohiba?

23     A    All over.  They're go to the web site, of

24 course, General Cigar's, and then they'll go to these

25 other web sites that we've talked about, and they have
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1 their own web sites.

2          There's another one called HalfWheel.com.

3 They'll go there to get the review.

4     Q    Do they go to retailers web sites?

5     A    Only to check the price and the wrapper binder

6 filler.

7          THE REPORTER:  Can we take a short break here?

8          MR. KRINSKY:  Yes.

9                (A brief recess was taken.)

10          MR. KRINSKY:  Let's mark as Exhibit 4 pages

11 downloaded from JR Cigars web site that have been

12 produced in discovery here and have Bates

13 Nos. CT 0014846 through 14850.

14          (Whereupon, the document referred to

15          was marked as Petitioner's Exhibit 4

16          for identification by the Reporter,

17          a copy of which is attached hereto.)

18          MR. KRINSKY:  And I would like the witness to

19 take a look at this, please.

20          MR. DEUTSCH:  Okay.  Spend some time reading

21 it, and he'll ask you questions about it.

22          THE WITNESS:  Okay.

23 BY MR. KRINSKY:

24     Q    You've looked at this; correct?

25     A    Yes.
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1     Q    And did this come off the JR web site?

2     A    Yes.

3     Q    And have you seen this before?

4     A    Actually, I have not.

5     Q    The image on the first page, that's the image

6 of the General Cigar Cohiba; is that correct?

7     A    Right.

8     Q    And on the top left above it, it has the word

9 "Home Cuban cigars history of Cuba"?

10     A    Uh-huh.

11          MR. DEUTSCH:  Cohiba.

12          MR. KRINSKY:  Cohiba.  Thank you.

13     Q    Does the image under that heading suggest that

14 the cigar portrayed there is a Cuban cigar?

15     A    No.

16     Q    Do you think someone would believe it to be?

17     A    No.

18     Q    And when you read the text history of Cohiba

19 under the image of General Cigar Cohiba, the first

20 paragraph is about the Cuban Cohiba; is that correct?

21     A    That's correct.

22     Q    And the second paragraph is about the Cuban

23 Cohiba; is that correct?

24     A    That's correct.

25     Q    And the third paragraph is about the Cuban
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1 Cohiba; is that correct?

2     A    Yes.

3     Q    And the fourth paragraph is about the General

4 Cigar Cohiba; is that correct?

5     A    That's correct.

6     Q    In your opinion, would someone who has not

7 gotten -- who does not get to the fourth paragraph think

8 there is a connection between Cuba and the cigar that's

9 portrayed on this first page?

10          MR. DEUTSCH:  Objection.

11          Could you read the question back, please.

12          THE REPORTER:  Sure.

13                  (The record was read.)

14          THE WITNESS:  Not with the picture of the

15 Dominican band.

16 BY MR. KRINSKY:

17     Q    If the -- but for the words "Dominican" on

18 the -- on the image, is it likely that someone who does

19 not get to the fourth paragraph think there's a

20 connection between the cigar that's portrayed and Cuba?

21          MR. DEUTSCH:  Objection.

22          THE WITNESS:  If you didn't have the band, then

23 Cohiba would mean the Cuban Cohiba.

24 BY MR. KRINSKY:

25     Q    And in the image that you see, what do you see
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1 on the first -- on the image?

2     A    I see Republica and DOM, but all cigars smokers

3 know that's the Dominican Republic.

4     Q    Does General Cigar's have any common history

5 with the Cuban Cohiba?

6     A    Do they have any?

7     Q    Common history with the Cuban Cohiba?

8     A    No.

9     Q    So would you agree that it is misleading for

10 JR Cigars to picture General Cigar's Cohiba and to talk

11 about it in the fourth paragraph under the title "Cuban

12 Cigars, History of Cohiba"?

13          MR. DEUTSCH:  Objection.

14          THE WITNESS:  If a knowledgeable cigar smoker

15 would see this, he would know that it's not the Cuban

16 Cohiba.  If someone who didn't know anything about

17 cigars would see this, he would be wondering.

18 BY MR. KRINSKY:

19     Q    Can we mark this as -- before we do, in your

20 opinion what is the most well-known cigar in the world

21 premium cigars?

22     A    I would say Cohiba.

23     Q    And that's the Cuban Cohiba?

24     A    It would be in general Cohiba, but there are

25 more cigar smokers in the world than in the U.S., so I
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1 think if they in Europe would think Cuban Cohiba.

2     Q    Is General Cigar's Cohiba sold outside of the

3 United States?

4     A    No.

5     Q    And is the Cuban Cohiba sold to most countries

6 in the world?

7     A    Yes.

8     Q    Is the Cuban Cohiba well known in the United

9 States among premium cigar smokers?

10     A    Yes.

11     Q    Is it -- is the Cuban Cohiba the most

12 well-known cigar among premium cigar smokers in the

13 United States?

14          MR. DEUTSCH:  Objection.

15 BY MR. KRINSKY:

16     Q    In your opinion?

17     A    I would say it would be a close call between

18 the Cuban Cohiba -- we're talking Cuban cigars only now?

19     Q    No, I'm talking any cigars.

20     A    Pardon?

21     Q    Any cigars.

22     A    Any?

23     Q    Premium.

24     A    Can I ask you to rephrase that, then.

25     Q    Sure.  Sure.  Premium cigars -- let me put it
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1 this way:

2          Are you familiar with the term "brand

3 awareness"?

4     A    Yes.

5     Q    What is the brand awareness of Cohiba in the

6 United States?

7          MR. DEUTSCH:  Objection.

8          THE WITNESS:  And, again, I'm not sure what you

9 mean.  Does it have brand awareness?

10 BY MR. KRINSKY:

11     Q    Does Cohiba have brand awareness in the United

12 States?

13     A    Yes.

14     Q    Okay.  Does it have high brand awareness in the

15 United States?

16          MR. DEUTSCH:  Cuban or --

17          MR. KRINSKY:  We're just talking about Cohiba.

18          MR. DEUTSCH:  My apologies.

19          THE WITNESS:  Does it have high awareness?

20 BY MR. KRINSKY:

21     Q    High awareness?

22     A    Yes.

23     Q    Does it have among the highest awarenesses of

24 premium cigar names?

25     A    Of all cigars U.S. awareness?
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1     Q    U.S., yes?

2     A    I would say one of them, not the highest.  No,

3 one of the highest.

4     Q    What would you say are among the others?

5     A    The Fuente -- Fuente Opus X is right up there

6 with it.  That's probably the biggest contender.

7     Q    Uh-huh.

8     A    And there's some other ones underneath it like

9 Padron, P-a-d-r-o-n.  It's a Nicaraguan, very much in

10 demand, very high awareness.  I would say those would be

11 the three top brand awareness contenders in this

12 country.

13          MR. KRINSKY:  I'll mark as No. 5 a download

14 from JR Cigars web site, and it has Bates No. CT 0014758

15 through 14763.

16          (Whereupon, the document referred to

17          was marked as Petitioner's Exhibit 5

18          for identification by the Reporter,

19          a copy of which is attached hereto.)

20          MR. KRINSKY:  Can I ask the witness to look at

21 this document.

22          MR. DEUTSCH:  Can I ask while he's doing it,

23 there are some words that are highlighted here.  Were

24 they highlighted in the original?

25          MR. KRINSKY:  I'm sorry.  I highlighted them.
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1          MR. DEUTSCH:  Okay.

2          MR. KRINSKY:  But the extra copies were

3 somehow -- they didn't make it to Los Angeles.

4          MR. DEUTSCH:  Okay.  That's fine.

5          MR. KRINSKY:  We just made a Xerox here.  I'm

6 sorry.  I should have made that clear.

7          MR. DEUTSCH:  No problem.  Just so it's clear.

8 BY MR. KRINSKY:

9     Q    I draw your attention to the first line of the

10 text under the image which reads -- the part that reads

11 "Reformulated by the world-renown cigar brand in the

12 1990's, the Cohiba Dominican," and so on.

13          Now, I believe from your prior testimony that

14 the Cuban Cohiba is world renown, but General Cigar's is

15 not; is that correct?

16     A    Oh, yes.  The General Cigar Cohiba?

17     Q    Yes.

18     A    Right.

19     Q    Yes.  So someone reading this phrase

20 "Reformulated by the world-renown cigar brand in the

21 1990's" would think that the reference is to the Cuban

22 Cohiba; is that correct?

23          MR. DEUTSCH:  Objection.

24          THE WITNESS:  That could be misconstrued.

25 ///
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1 BY MR. KRINSKY:

2     Q    And in the second paragraph -- in the second

3 paragraph you see the words "an integral part of the

4 Cohiba family."

5          In your opinion, would someone reading this

6 think that the meaning of "Cohiba family" included both

7 the Cuban Cohiba and the General Cigar Cohiba?

8          MR. DEUTSCH:  Objection.

9          THE WITNESS:  And by someone who is not

10 familiar with both Cohibas, the Cuban and non-Cuban,

11 that could be misconstrued.

12 BY MR. KRINSKY:

13     Q    And what is the -- what is the definition of

14 "brand"?

15     A    In a word, image, a name and an image.

16     Q    In dictionaries is brand defined to mean a

17 product emanating from a single source?

18          MR. DEUTSCH:  Objection.

19          THE WITNESS:  I would say yes.

20 BY MR. KRINSKY:

21     Q    I didn't ask.  Have you seen -- had you seen

22 Exhibit 5 before today?

23     A    No.

24     Q    What is JR Cigars?

25     A    They're a major cigar retailer with what we
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1 call brick and mortar stores and a very prominent online

2 presence.  And they're also owned by Altadis which owns

3 50 percent of Habanos.

4     Q    And are they among the largest retail sellers

5 of cigars in the United States?

6     A    They're among the largest.

7     Q    Who are the others?

8     A    Thompson Cigar is the other major one.  Holt's

9 Tobacconist.

10     Q    Holt's?

11     A    Yeah.  Those are three of the biggies.

12     Q    And does Thompson have brick and mortar stores?

13     A    I don't think -- I take that back.  I think

14 they may have now.  They used to just be brick and

15 mortar.  Then they went all internet, and now they may

16 have opened a couple brick and mortar stores too.  It

17 changes a lot because of the market.

18     Q    Uh-huh.  And Holt's -- Holt's has online sales?

19     A    They're online.

20     Q    And they're brick and mortar?

21     A    Yes.

22          MR. KRINSKY:  Okay.  Can we mark this as

23 Exhibit 6 we're up to.

24          (Whereupon, the document referred to

25          was marked as Petitioner's Exhibit 6



www.millerreporters.com
Miller & Company Reporters   (310) 322-7700  ~  (415) 956-6405  ~  (800) 487-6278

64

1          for identification by the Reporter,

2          a copy of which is attached hereto.)

3 BY MR. KRINSKY:

4     Q    This is a -- this exhibit is a download from

5 Thompson's web site, and it's Bates Nos. CT 0014645

6 through 14860 -- I'm sorry.  No, no.  I think it's

7 actually two documents got put together, but I'll give

8 you the Bates numbers.  146 -- I'll only ask about part

9 of it, 14645 through 14648.  And then there's 14852

10 through 14860.

11          MR. DEUTSCH:  And do you want these to stay as

12 a single exhibit?

13          MR. KRINSKY:  Well, no, but -- I'm actually

14 going to ask about the first part of it.

15          MR. DEUTSCH:  Okay.

16          MR. KRINSKY:  I have to apologize in advance.

17 You know, we had stuff shipped out here from New York,

18 and, so, it's been a little difficult to get all the

19 exhibits.

20          THE WITNESS:  Could they have made this type

21 any smaller?

22          MR. KRINSKY:  Yeah, isn't that terrible?

23          So I ask the witness to look at 14645 through

24 14648.

25          THE WITNESS:  48?
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1          MR. KRINSKY:  Yeah.

2          I'm sorry.  You should read all the way through

3 to 1485.

4          MR. DEUTSCH:  Yes.  The next place the text

5 appears -- unless you have an objection --

6          MR. KRINSKY:  No.

7          MR. DEUTSCH:  -- skip the last page.  What he's

8 referring to is this here.  The text is small.

9          THE WITNESS:  You're telling me.

10 BY MR. KRINSKY:

11     Q    Have you seen this document before?

12     A    I may have.  I can't -- I've been on their web

13 site.  I can't recall it verbatim.

14     Q    The images below the text on 14645 is General

15 Cigar's Cohiba; is that correct?

16     A    Yes.

17     Q    And that's true of the images on the following

18 pages; correct?

19     A    Correct.

20     Q    And on that first page, 14645, the first

21 paragraph is about Cuba; is that correct?

22     A    Yes.

23     Q    And the second paragraph on that page is about

24 the Cuban Cohiba; is that correct?

25     A    Right.



www.millerreporters.com
Miller & Company Reporters   (310) 322-7700  ~  (415) 956-6405  ~  (800) 487-6278

66

1     Q    And then it has the words "Read More" which you

2 have --

3     A    I'm sorry.

4     Q    There are the words underneath the first two

5 paragraphs that says "Read More."

6     A    Oh, I see it, yes.

7     Q    Yeah.  And in order to read more, you have to

8 click on that; is that correct?

9     A    Yes.

10     Q    Now, is it -- in your opinion, is it likely

11 that some people looking at this first page would think

12 there is an association between Cuba and General Cigar's

13 Cohiba?

14          MR. DEUTSCH:  Objection.

15          THE WITNESS:  I think some people who didn't

16 know would think that.

17 BY MR. KRINSKY:

18     Q    Do you recall in your visits to prior web

19 sites -- I'm sorry -- in your prior visits to the

20 Thompson web site of material related to General Cigar's

21 Cohiba beginning with some discussion of the Cuban

22 Cohiba?

23     A    I can't recall specifics, but I suspect there

24 was.

25     Q    In your opinion, do non-smokers in the United
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1 States -- non-smokers in the United States -- have any

2 familiarity with the Cohiba name?

3     A    Only in vague passing.  It's not of interest to

4 them if they're nonsmokers.

5     Q    When General Cigar was selling Cohiba through

6 Davidoff --

7     A    Dunhill do you mean?

8     Q    Dunhill.  I probably just thought of some war.

9 Dunhill.  I'm sorry.

10          Would you characterize the sales of cigars as

11 limited?

12     A    Yes.

13     Q    And General Cigar launched -- made a national

14 launch of Cohiba in 1997; is that correct?

15     A    Right.

16     Q    And that was -- it was something called the --

17 that's come to be referred to as the cigar boom; is that

18 correct?

19     A    Yes.

20     Q    And when would you say that started?

21     A    It started in '92, '93 and went up from there.

22     Q    And General Cigar began selling through Dunhill

23 in 1992; is that correct?  Is that your recollection?

24     A    That's correct.

25          MR. KRINSKY:  Okay.  Let's mark as No. 7.



www.millerreporters.com
Miller & Company Reporters   (310) 322-7700  ~  (415) 956-6405  ~  (800) 487-6278

68

1 Thank you.

2          (Whereupon, the document referred to

3          was marked as Petitioner's Exhibit 7

4          for identification by the Reporter,

5          a copy of which is attached hereto.)

6          MR. KRINSKY:  It's from the Famous web site,

7 Bates Nos. CT 0014708 through 14710 and ask the witness

8 to examine it.

9 BY MR. KRINSKY:

10     Q    Have you examined it?

11     A    I read it.

12     Q    Thank you.

13          And have you seen this document before?

14     A    No, I have not.

15     Q    I draw your attention to the second sentence

16 which states, "It's a brand that skyrocketed to

17 popularity even before the boom."

18          From your prior testimony about General Cigar's

19 sales through Dunhill and their timing, this could not

20 be referring -- could not accurately be referring to the

21 General Cigar Cohiba; is that correct?

22          MR. DEUTSCH:  Objection.

23          THE WITNESS:  I would say that's correct.

24 BY MR. KRINSKY:

25     Q    And I draw your attention to the continuation
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1 of that sentence where it says "Is the only" -- in

2 quotes "authentic," end quote, "Cohiba cigars the Cohiba

3 cigar?"

4          What do you understand this meaning of the word

5 "authentic" in that sentence?

6          MR. DEUTSCH:  Objection.

7          THE WITNESS:  I think authentic means sharing

8 the same name.

9                (A brief recess was taken.)

10 BY MR. KRINSKY:

11     Q    Can you think of other instances in marketing

12 where the word "authentic" is used to mean share the

13 same name?

14     A    Yes, I can. off the top of my head there's

15 industry that makes replica of guns, and the most famous

16 of that would be Colt, C-o-l-t.  And they're making

17 copies of those in Italy, and they use the word -- "This

18 is like an authentic Colt.  This is the authentic peace

19 maker," which is a nickname for that gun.  That's one

20 that comes to mind immediately.

21     Q    Is the General Cigar Cohiba a replica of the

22 Cuban Cohiba?

23     A    No.

24     Q    Does the word "authentic" as used in this

25 sentence suggest sharing the same qualities?



www.millerreporters.com
Miller & Company Reporters   (310) 322-7700  ~  (415) 956-6405  ~  (800) 487-6278

70

1          MR. DEUTSCH:  Objection.

2          THE WITNESS:  No, I would have to say no.

3 BY MR. KRINSKY:

4     Q    What would you consider is authentic about

5 General Cigar's Cohiba?

6     A    Strictly the name, Cohiba.

7     Q    And if -- I draw your attention to probably

8 it's the fourth sentence.  It begins --

9     A    Where are we?  I'm sorry.

10     Q    It's the one, two, three, four -- the sixth --

11 fifth line of text.

12     A    Uh-huh.

13     Q    And it says,

14          "A Cohiba cigar isn't just a smoke -

15          today it represents, quality, history,

16          and those bits and pieces of life that

17          are more than just refined."

18          What -- what -- what history is this suggesting

19 to the reader General Cigar's Cohiba represents?

20          MR. DEUTSCH:  Objection.

21          THE WITNESS:  They're referring to the name and

22 the history of the Cuban cigar.

23 BY MR. KRINSKY:

24     Q    In the text following that it talks about the

25 Cuban Cohiba for several sentences; is that correct?
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1     A    Yes.

2     Q    And, then, the fourth line from the bottom is

3 the sentence that reads,

4          "Meanwhile, back in the states...

5          General Cigar licensed the Cohiba name

6          in the early '90's to market the

7          Dominican-made version of these cigars,

8          not fake Cohibas in America."

9          In the context of the text on this first page,

10 does this suggest that General Cigar licensed the Cohiba

11 name from the Cubans?

12          MR. DEUTSCH:  Objection.

13          THE WITNESS:  There is that implication.

14          MR. KRINSKY:  Off the record.

15         (An off-the-record discussion was held.)

16           (Lunch recess taken at 12:10 P.M.)

17         (Reconvening after lunch at 1:11 P.M.)

18          MR. KRINSKY:  We're resuming after a lunch

19 break.

20          I think it would be easiest if I mark several

21 exhibits and we can get through them faster.

22          I'm marking as Exhibit 8 a download from

23 Cigar.com with Bates Nos. CT 0014690.

24          (Whereupon, the document referred to

25          was marked as Petitioner's Exhibit 8
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1          for identification by the Reporter,

2          a copy of which is attached hereto.)

3          MR. KRINSKY:  And, then, I will mark as

4 Exhibit 9 another download from Cigar.com with Bates

5 Nos. CT 0014764 through -- I'm sorry.  It's one page.

6          (Whereupon, the document referred to

7          was marked as Petitioner's Exhibit 9

8          for identification by the Reporter,

9          a copy of which is attached hereto.)

10          MR. KRINSKY:  Okay.  So Exhibit No. 10 is a

11 download from Holt's, one page, CT 0014722.

12          (Whereupon, the document referred to

13          was marked as Petitioner's Exhibit 10

14          for identification by the Reporter,

15          a copy of which is attached hereto.)

16          MR. KRINSKY:  No. 11 is a download from Cigars

17 International with a single-page, Bates CT 0014701.

18          (Whereupon, the document referred to

19          was marked as Petitioner's Exhibit 11

20          for identification by the Reporter,

21          a copy of which is attached hereto.)

22          MR. KRINSKY:  No. 12 is another download from

23 Cigar International, a single page CT 0014779.

24          (Whereupon, the document referred to

25          was marked as Petitioner's Exhibit 12
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1          for identification by the Reporter,

2          a copy of which is attached hereto.)

3          MR. KRINSKY:  I'm going to ask the witness to

4 examine Exhibit No. 8.

5          MR. DEUTSCH:  This is the very first one.

6          THE WITNESS:  Got it.  You want me to go ahead

7 and read that?

8          MR. KRINSKY:  Yes, please.

9          MR. DEUTSCH:  Just for the record, the

10 highlighting on this is your highlighting.

11          MR. KRINSKY:  Oh, yes, it is.  I'm sorry.  I

12 gave you the wrong copy.

13          MR. DEUTSCH:  I may have your copy, then.

14          MR. KRINSKY:  Which one is it?

15          MR. DEUTSCH:  This is 8.

16          THE WITNESS:  Okay.

17 BY MR. KRINSKY:

18     Q    Have you seen this document before?

19     A    I think I've seen this one, yes.

20     Q    And I draw your attention to the second

21 paragraph on the first page.  And it says, "As perhaps

22 the most recognized name in cigars worldwide."

23          Do you understand that to be referring to the

24 Cuban Cohiba?

25          MR. DEUTSCH:  Objection.



www.millerreporters.com
Miller & Company Reporters   (310) 322-7700  ~  (415) 956-6405  ~  (800) 487-6278

74

1          THE WITNESS:  No.  Actually, reading this I

2 would infer it was Cohiba the name.  It could be either

3 the Dominican one or the Cuban one.

4 BY MR. KRINSKY:

5     Q    And the second sentence, "Debuting in Cuba

6 shortly after Castro came to power, Cuban cigars were

7 made from" and so forth.

8          That would refer to the Cuban Cohiba; is that

9 correct?

10     A    That's correct.

11     Q    And the third sentence refers to Fidel Castro;

12 correct?

13     A    That's correct.

14     Q    Okay.  That one was Exhibit?

15          THE REPORTER:  8.

16          MR. DEUTSCH:  That one was 8, yeah.

17 BY MR. KRINSKY:

18     Q    Okay.  And I'd like the witness to look at

19 Exhibit No. 9.

20          And I'll ask the witness after he reads it

21 whether he has seen this document before?

22     A    I have not seen this.

23     Q    I draw your attention to the second sentence.

24 It says, "The Cohiba was born in Cuba."  That's not true

25 for the General Cigar Cohiba; is that correct?
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1     A    That's correct.

2     Q    And I ask the witness to examine

3 Exhibit No. 10.  And I'll ask him whether he has seen

4 that exhibit before.

5     A    Not this particular one.  Parts I have, the

6 illustration.  I have not seen the copy.

7     Q    I'm sorry?  You have not seen the copy?

8     A    No.

9     Q    I ask the witness to look at Exhibit No. 11,

10 and I'll ask him whether he has seen this before.

11     A    No.

12     Q    I'd ask the witness to look at Exhibit No. 12

13 and ask him, after he examines it, whether he has seen

14 this before.

15     A    I've seen parts.  The illustration I've seen.

16 I haven't seen the copy.

17     Q    I draw your attention to the second sentence of

18 the second paragraph, I guess where it says,

19          "This line originated from the special

20          blend of tobaccos that Fidel Castro

21          himself used to smoke, and to this day

22          the Cohiba brand continues to impress."

23          What does the word "line" mean in marketing

24 terms?

25          MR. DEUTSCH:  Objection.
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1          THE WITNESS:  It refers to all of the cigars

2 produced under this banner, under this name.

3 BY MR. KRINSKY:

4     Q    This name.  It's not as distinct from a line of

5 products produced by a single company?

6     A    I'm sorry?

7     Q    As distinct from a line of products produced by

8 a single company?

9     A    I guess I'm a little confused by the whole

10 thing.  I want to reread it.

11     Q    Sure.  Take your time.

12     A    Okay.

13     Q    Is General Cigar's Cohiba in the line

14 originated by the Cuban Cohiba?

15     A    No.

16     Q    In your report I believe you did not mention

17 any social media; is that correct?

18     A    I'm not really sure what social media is to be

19 honest.  But that's definitely a factor.

20          MR. DEUTSCH:  He's just asking you whether it's

21 in your report.

22          THE WITNESS:  I don't know if those words are

23 in my report.

24 BY MR. KRINSKY:

25     Q    In your report do you discuss Facebook?
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1     A    I just put the ones that I knew about.  I'm not

2 on Twitter or Facebook or social media, but that is a

3 factor that I mentally encompass with all this mass

4 communications.

5     Q    You're not on Facebook; is that correct?

6     A    That's correct.

7     Q    And you're not on Twitter; is that correct?

8     A    That's correct.

9     Q    And you're not on Instagram; is that correct?

10     A    That's correct.

11     Q    And you're not on You Tube; is that correct?

12     A    That's correct.

13     Q    Did you examine Facebook in connection with

14 preparing your report?

15     A    No.

16     Q    Twitter?

17     A    No.

18     Q    Instagram?

19     A    No.

20     Q    You Tube?

21     A    Can I correct that.

22     Q    Yes, please?

23     A    You Tube yes, I have.

24     Q    What did you do?

25     A    I clicked on the number of people talking about
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1 their different cigars some of which were the Cohiba

2 cigars.

3     Q    Uh-huh.  And where was that?  Where on You Tube

4 was that?

5     A    It was just on those little things you click

6 on.  If you go to the internet and you click on Cohiba

7 cigars --

8     Q    Uh-huh.

9     A    -- you'll get a little box, a window, which

10 will be a You Tube thing, and it's usually some smoker

11 talking about whatever he's smoking.

12     Q    And what was the search word that you used to

13 find that?

14     A    I put "Cohiba."

15     Q    And you did not save it?

16     A    (No audible response.)

17     Q    You did not save that?

18     A    No.

19     Q    And did you take any notes about it?

20     A    No.

21     Q    And do you know where to find it?

22     A    Yes.  If I click on Cohiba it will probably

23 come up again.

24     Q    And do the people identify themselves by name?

25     A    Not always.
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1     Q    How many -- how many -- I don't even know the

2 word.  How many of these conversations did you see on

3 You Tube in preparing your report?

4     A    I can't recall.  It was a number.

5     Q    Five?

6     A    More than that.

7     Q    10?

8     A    I would say closer to 15, 20.

9     Q    Do you know who these people were?

10     A    No.

11     Q    And what were they talking about?

12     A    Their favorite cigars.

13     Q    Uh-huh.  And do they mention their favorite

14 cigars?

15     A    In some cases they mentioned what it was.

16     Q    And in some they mentioned Cohiba?

17     A    Some of them did.

18     Q    And was it clear whether they were referring to

19 the Cuban Cohiba or the General Cigar Cohiba?

20     A    Normally they would make a distinction whether

21 it was the Cuban or the general.

22     Q    In what way did they make a distinction?

23     A    They would mention the country or showing the

24 brand or the taste of Dominican tobacco or the fact that

25 they got an illegal Cohiba.  So they would definitely
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1 break them out.

2     Q    The same -- in how many instances did the same

3 person reference both the Cuban Cohiba and the General

4 Cigar Cohiba?

5     A    Not many.

6     Q    And have you done research on Facebook,

7 Instagram, or Twitter prior to your work on the -- on

8 this report?

9     A    Yes.

10     Q    And what have you done?

11     A    Basically asking people about their

12 information.  "Where did you get that?  How do you know

13 this?"  And that's where they mentioned going on these

14 sites.

15     Q    Uh-huh.  And did you yourself go on these

16 sites?

17     A    No.

18     Q    And was it common -- I'm sorry.  Are you

19 referring to cigar consumers, cigar smokers?

20     A    Yes.

21     Q    And how many people -- was it frequent that

22 people said they obtained information from these sites?

23     A    In recent years very frequent.

24     Q    Do these people who mentioned it fit into any

25 particular age group?
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1     A    They were 100 percent premium cigar smokers,

2 but the age group would range from 24 to 65 generally.

3 There's exceptions, but that's the gamut.

4     Q    Now, is it -- do I understand correctly that it

5 is your opinion that because people know it's illegal to

6 sell Cuban cigars in the United States, they know that

7 General Cigar's Cohiba is not a Cuban cigar?

8     A    Yes.

9     Q    And I draw your attention to Paragraph -- I'm

10 sorry -- Paragraph 22 and 23 of your report.

11          If I understand it correctly, are you saying

12 there that when there has been some relaxation of the

13 rules of the embargo rules, that has generated some

14 questions by some cigar consumers about whether it's

15 legal to buy Cuban cigars in the United States?

16     A    Yes.

17     Q    On October 17th, 2016 there was a relaxation of

18 the embargo rules with respect to cigars; is that

19 correct?

20     A    That's correct.

21     Q    Did you watch President Obama's appearance on

22 The Jimmy Kimmel show on October 24th?

23     A    No.

24     Q    Have you heard about it?

25     A    No.
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1          MR. KRINSKY:  I'll mark Exhibit 13 a download

2 from RobbReport.com on -- it was made on June 12th.

3          (Whereupon, the document referred to

4          was marked as Petitioner's Exhibit 13

5          for identification by the Reporter,

6          a copy of which is attached hereto.)

7          MR. DEUTSCH:  Can you put the page numbers --

8          MR. KRINSKY:  No, this is not --

9          MR. DEUTSCH:  It's not previously marked.

10          MR. KRINSKY:  The numbers 6-12-17 appear on it.

11          THE WITNESS:  I have two pages that are the

12 same.

13          MR. KRINSKY:  Yeah, I have two pages too.

14          MR. DEUTSCH:  While he's looking at this, do

15 you mind me looking at yours?  It's so small, it's hard

16 to read over his shoulder.

17          MR. KRINSKY:  Sure.

18          MR. DEUTSCH:  I assume it's just the first two

19 pages have any significance here.

20          THE WITNESS:  What are there two pages?

21          MR. DEUTSCH:  I don't know.

22          MR. KRINSKY:  It was a duplicating mistake.

23 That's all.

24          MR. DEUTSCH:  I think, unless I'm wrong, that

25 that page and then the page talking about it that talks
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1 about the Cuba Cohiba is the ones you want him to look

2 at; right?

3          MR. KRINSKY:  Yeah, I'm only going to ask about

4 the first page actually, he doesn't have to look at the

5 whole document.

6          THE WITNESS:  Okay.  So should I just read all

7 of this?

8          MR. KRINSKY:  Let me ask the question.

9          THE WITNESS:  I wrote it, so --

10          MR. DEUTSCH:  I don't think he's interested --

11 go ahead and ask the question.

12 BY MR. KRINSKY:

13     Q    Have you seen this document before?

14     A    Yes.

15     Q    Have you seen it in the format it appears on

16 this printout?

17     A    On a printout?  No.

18     Q    On the screen?

19     A    Yes.

20     Q    Okay.  Did you write the headline "Cuban Cigars

21 are Legal Again.  This is Your Guide to Buying the

22 Best"?

23     A    Actually, that's not my headline.  That's the

24 editor's headline.

25     Q    Uh-huh.  Did you see this headline before it
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1 was published?

2     A    No.  I saw it when it was published.

3     Q    Did you subsequently object to the editor about

4 this headline?

5     A    No.

6     Q    In your opinion, would a reader just looking at

7 the headline believe that Cuban cigars can be sold in

8 the United States legally?

9          MR. DEUTSCH:  Objection.

10          THE WITNESS:  I'm not sure because I know they

11 can't be, so that would not -- that wouldn't be relevant

12 to me.

13          MR. KRINSKY:  Uh-huh.  Okay.

14     Q    Are you more knowledgeable than most people

15 about the U.S. embargo with respect to cigars?

16     A    I believe so.

17          MR. KRINSKY:  We'll mark as No. 14 a download

18 from RobbReport.com which I will -- and each page is

19 marked 6-12-17 as the day of the download.

20          MR. DEUTSCH:  Can you read the headline or

21 something so that we can distinguish it from the last

22 exhibit?

23          MR. KRINSKY:  Yes.  It's called -- well, the

24 search appears on RobbReport.com as the source, rather,

25 and it says "Robb Report," and then it has, "Search
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1 results for:  Cohiba."

2          MR. DEUTSCH:  Okay.

3          MR. KRINSKY:  That's No. 14.

4          (Whereupon, the document referred to

5          was marked as Petitioner's Exhibit 14

6          for identification by the Reporter,

7          a copy of which is attached hereto.)

8          MR. DEUTSCH:  Do you want me to have the cover

9 as part of the exhibit?  I don't care.  I just want to

10 staple it.

11          MR. KRINSKY:  Yes.  Thank you.  Why don't we

12 just -- there's a cover to the exhibit prepared by my

13 office which was not part of the download and it's just

14 for purposes of identification.  "Robb Report search

15 results for Cohiba."

16          MR. DEUTSCH:  Can I look at yours?

17          MR. KRINSKY:  Yes.

18          And I ask the witness to look at this exhibit.

19          THE WITNESS:  Do you want me to read all of

20 this?

21          MR. KRINSKY:  If I get my copy back, I can

22 maybe expedite this a little bit.

23          Can you look at the whole document as you wish,

24 of course, but I draw your attention to the first page,

25 the two items on the first page.  And you might come
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1 back to look at them more carefully after we go through

2 this.

3          And, then, on the third page there -- the first

4 item and the third item -- the first, second, and third

5 items -- I'm sorry, and on the next page the fourth

6 item -- the second and fourth items.

7          And, then, the next page, the middle item?

8     A    I'm sorry?

9     Q    The middle item?

10     A    That's the same as -- the preceding page.

11 Okay.

12     Q    Not on my copy.

13          What does the middle item say on your page?

14     A    "Cuban Cigars, A Buyer's Guide."

15     Q    Yes, that's correct.

16          And, then, so those are the items I would bring

17 your attention to in particular, but feel free to read

18 through the whole document.

19     A    I wrote most of it, not all of it.

20     Q    In your opinion, would a reader entering the

21 search on RobbReports.com for Cohiba and scrolling down

22 through the document that has been printed out believe

23 that it was now legal for Cuban cigars to be sold in the

24 United States?

25          MR. DEUTSCH:  Objection.



www.millerreporters.com
Miller & Company Reporters   (310) 322-7700  ~  (415) 956-6405  ~  (800) 487-6278

87

1          THE WITNESS:  That's debatable because most

2 Robb Report readers would know this is a Dominican

3 product even though I'm writing about Charlie Palmer's

4 Cuban cigar celebration.

5 BY MR. KRINSKY:

6     Q    Aside from what they believed about the General

7 Cigar's Cohiba, would they, scrolling down through this,

8 believe that Cuban cigars can now legally be sold in the

9 United States?

10          MR. DEUTSCH:  Objection.

11          THE WITNESS:  It's possible some might.

12         (An off-the-record discussion was held.)

13 BY MR. KRINSKY:

14     Q    In preparing your report, did you review how

15 the press reported on the changes in the embargo

16 regulations with respect to cigars --

17     A    Yes.

18     Q    -- on October 17?

19          MR. DEUTSCH:  That's when the embargo

20 regulations changed, not when he reviewed it.

21          MR. KRINSKY:  Yes.

22          THE WITNESS:  Correct.

23 BY MR. KRINSKY:

24     Q    And you reviewed how the press reported that in

25 connection with preparing your report?
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1     A    It wasn't a direct connection with my report.

2 It was part of my ongoing research.

3     Q    And in May when you were -- May 2017 --

4     A    I'm sorry?

5     Q    In May 2017 when you were retained as an expert

6 in this case and began work on your report and wrote

7 your report, did you review how the press had reported

8 on the October 17th, 2016 changes in the regulations?

9     A    Yes, I went back.

10     Q    You went back?

11     A    Yeah.

12     Q    Where did you go back --

13     A    Back to the internet.

14     Q    Back to the internet?

15     A    Right.

16     Q    Okay.  And what did you look at on the

17 internet?

18     A    The newspaper stories.  I put "Cuban embargo

19 news stories."

20     Q    Uh-huh.

21     A    And, then, you get the New York Times, the

22 L.A. Times, the major versions of reporting on that.

23          MR. KRINSKY:  And I'm going to mark this as

24 Exhibit 15, which is a -- I only have one copy.  I'm

25 sorry -- which is -- has Bates Nos. CT 0027363 through
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1 386.

2          (Whereupon, the document referred to

3          was marked as Petitioner's Exhibit 15

4          for identification by the Reporter,

5          a copy of which is attached hereto.)

6 BY MR. KRINSKY:

7     Q    So, please, this is a composite exhibit of

8 downloads from the internet of -- of newspaper stories.

9     A    Do you want me to read all these?

10     Q    Yeah.  Look at it as you like, but I'm really

11 going to be asking you about the headlines.

12     A    The headlines?

13     Q    Yeah, the headlines?

14     A    Yeah, I pretty much know what the content is.

15          MR. DEUTSCH:  Take a look at it.  If you're

16 only going to be asked about the headlines, then take a

17 look at the headlines.

18          THE WITNESS:  Yeah.

19 BY MR. KRINSKY:

20     Q    And in the review of the press that you just

21 mentioned, did you look at these publications and these

22 articles?

23     A    I looked at the New York Times.  To be honest,

24 I did not look at the originator of the headlines.  I

25 just looked at the headline.
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1     Q    You mean just now?

2     A    Sorry?

3     Q    You mean just now?

4     A    Yes.

5     Q    Okay.  Let me help out here, then.

6          In your review, did you look at USA Today?

7     A    Yes.

8     Q    Did you see the article which is on 27367 --

9 not in your review today, but you testified that you --

10     A    Initially --

11     Q    -- in preparing your report, you made a review

12 of the press.

13     A    Yes.

14     Q    Okay.  Did you look at -- in that review, did

15 you look at USA Today?

16     A    Yes.

17          MR. DEUTSCH:  Are you asking him to do so

18 without referring to the exhibits -- looking at the

19 exhibit now --

20          MR. KRINSKY:  No.

21     Q    Just generally did you look at USA Today?

22     A    No.

23     Q    Did you see this article, 27367?

24          MR. DEUTSCH:  Now you can look at this.  This

25 one here.
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1          THE WITNESS:  Yes.

2 BY MR. KRINSKY:

3     Q    And in your opinion, would someone just reading

4 the headline believe that Cuban cigars could be legally

5 sold in the United States?

6          MR. DEUTSCH:  Objection.

7          THE WITNESS:  Yes.

8 BY MR. KRINSKY:

9     Q    And did -- in your review, the prior review,

10 did you look at Fox4KC.com?

11          MR. DEUTSCH:  Which page is that?

12          MR. KRINSKY:  27368.

13          THE WITNESS:  No.

14 BY MR. KRINSKY:

15     Q    And drawing your attention to 27372 from Conde

16 Nast Traveler --

17     A    Okay.

18     Q    -- did you look at Conde Nast Traveler --

19     A    Yes.

20     Q    -- in your review?

21     A    Yes.

22     Q    Did you see this article?

23     A    Yes.

24     Q    Would someone reading the headline believe that

25 Cuban cigars could be legally sold in the United States?
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1          MR. DEUTSCH:  Objection.

2          THE WITNESS:  Yes.

3 BY MR. KRINSKY:

4     Q    Drawing your attention to CT 0027377, the

5 New York Times, you testified you reviewed the New York

6 Times?

7     A    I did.

8     Q    Did you see this article?

9     A    Yes.

10     Q    And would someone reading this article believe

11 that Cuban cigars could be legally sold in the United

12 States?

13          MR. DEUTSCH:  Objection.

14          THE WITNESS:  Yes.

15 BY MR. KRINSKY:

16     Q    Looking at CT 0027382, Washington Times, did

17 you look at that?

18     A    Yes.

19     Q    And would someone reading that headline believe

20 Cuban cigars could be legally sold in the United States?

21          MR. DEUTSCH:  Objection.

22          THE WITNESS:  You say sold --

23 BY MR. KRINSKY:

24     Q    Legally sold, yeah, in the United States?

25          MR. DEUTSCH:  The same objection.
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1          THE WITNESS:  This one has the word "import,"

2 so I would say possibly.

3 BY MR. KRINSKY:

4     Q    Okay.  And 27385, Time.com, did you review

5 Time?

6     A    No, I didn't look at this one.

7     Q    Would someone reading that headline believe

8 that Cuban cigars could be legally sold in the United

9 States?

10          MR. DEUTSCH:  Objection.

11          THE WITNESS:  Possibly.

12 BY MR. KRINSKY:

13     Q    And finally 27363.

14          MR. DEUTSCH:  27363?

15          MR. KRINSKY:  27363.

16          MR. DEUTSCH:  So it's back in the beginning.

17          THE WITNESS:  Oh, it's the first one.

18          MR. KRINSKY:  And this is KCTV5.com.

19          MR. DEUTSCH:  Here.

20          THE WITNESS:  Oh, yeah.

21 BY MR. KRINSKY:

22     Q    Did you review that publication?

23     A    No.

24     Q    And would its headline -- would someone reading

25 its headline believe that Cuban cigars could be sold in
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1 wine things as well.

2          MR. DEUTSCH:  Are you doing okay hearing him?

3          THE WITNESS:  Yeah, yeah, as long as I cup my

4 ear I'm good.

5 BY MR. KRINSKY:

6     Q    Now, I noticed in your calendar that you

7 providing there are some references to Costco and Wine

8 Locker.

9     A    Uh-huh.  Sorry.  Go ahead.  I'll answer that.

10     Q    Does the reference to Costco have anything to

11 do with cigars?

12     A    No.

13     Q    Okay.  I won't ask further.

14     A    Can I say something off the record?

15         (An off-the-record discussion was held.)

16 BY MR. KRINSKY:

17     Q    Let me draw your attention to Paragraph 18 and

18 33 of your report.

19     A    What?

20     Q    18 -- I'm sorry.  My voice is dropping.  18.

21     A    Uh-huh.

22     Q    Let me start with 18, Paragraph 18, and draw

23 your attention to the second sentence,

24          "After all, if someone is paying

25          anywhere from $7 and up for a premium
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1          cigar, the General Cigar Cohiba -- the

2          General Cigar Cohiba cigar typically

3          retails depending on size and sub brand

4          approximately $7.20 to $23 each, not

5          including state and local taxes.  It is

6          far from being a random choice or a

7          casual purchase.  It is a definite

8          monetary commitment to a product that is

9          a symbol of a luxury lifestyle.  As a

10          result, that cigar smoker is keenly

11          interested in discovering specific

12          details concerning the cigars he is

13          interested in buying including their

14          tobacco strength and the countries in

15          which they are made."

16          Is -- is someone paying significantly less than

17 that for cigars less likely to be interested in

18 discovering those specific details?

19     A    No.  It's a different breed of cat.  Usually

20 you're getting into the machine-made, less expensive

21 brands.  That person doesn't have the interest to go

22 beyond what he's smoking at that time.  It could be a

23 Roi-Tan.  It could be a Grenidier.  Those are very

24 inexpensive machine-made cigars.

25          Once you get into the premium cigar realm,
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1 you're getting into a much more sophisticated and

2 serious cigar consumer.

3     Q    So if all premium cigar smokers have this keen

4 interest, if I understand you correctly, why did you

5 make this point about how expensive the General Cigar

6 Cohiba cigar is?

7     A    Because that falls within the premium cigar

8 realm.  Premium cigars typically start at $7.

9     Q    Are there any cheaper premium cigars than $7?

10     A    There must be, but not that are in the

11 mainstream that are serious contenders.

12     Q    Okay.  What do you mean by the "mainstream"?

13     A    Cigars that people recognize or that see or

14 that have been advertised.

15     Q    Advertised on the internet?

16     A    On the internet, in print, basically, yes.

17     Q    Can you find premium cigars -- when you say

18 "premium cigars," you mean hand-rolled cigars?

19     A    Yes.  A definition of a premium cigar is hand

20 rolled, long-leaf tobacco.

21     Q    Uh-huh.

22     A    And there just happens to be a price range

23 within that premium cigar category which on average

24 typically starts around $7.

25     Q    On JR's are there premium cigars that are less
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1 than $7?

2     A    Yes.  JR discounts heavily.

3     Q    Uh-huh.  Who else discounts heavily?

4     A    Thompson Cigars.

5     Q    Are there something called small cigars?

6     A    I have to stop because I have to think about

7 it, but there are miniature cigars, there are

8 machine-made cigars are dry, d-r-y, cigars.

9     Q    And all those cigars are typically

10 substantially cheaper than $7?

11     A    Yes.

12     Q    Is there a small cigar that is a premium cigar

13 that is not handmade?

14     A    No, just by definition a premium cigar is --

15         (An off-the-record discussion was held.)

16          MR. KRINSKY:  I'll rephrase the question.

17     Q    Is there a small cigar that is a premium cigar?

18     A    No, by definition of a premium cigar generally

19 speaking there's not.

20     Q    Is there a small cigar that is handmade?

21     A    Yes.

22     Q    Could you name some?

23     A    There is such an anomaly, Villiger,

24 V-i-l-l-i-g-e-r, makes one.  I think the Dominican

25 Partagas makes one called the Pequeno, I believe,
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1 P-e-q-u-e-n-o, with a tilde over the N.

2          MR. KRINSKY:  I'd like to mark as Exhibit 16.

3          (Whereupon, the document referred to

4          was marked as Petitioner's Exhibit 16

5          for identification by the Reporter,

6          a copy of which is attached hereto.)

7          MR. KRINSKY:  This is photocopies of Pages 158,

8 159, and 160 of your book The Ultimate Cigar Book,

9 fourth edition.

10          MR. DEUTSCH:  We brought a copy of the book if

11 it would be more useful to look at this.

12          MR. KRINSKY:  Well, why don't we stick with

13 this.  It will be easier just to keep everything

14 together.  But I have no objection if you want to look

15 at the book as well.

16          And on the photocopies I've given you, the

17 photos of the flags are my flags, not your flags.

18     Q    And I direct your attention to Page 159.  And

19 you discuss something that you refer to as the power

20 smoke.  And could you review that discussion and then I

21 will ask you a couple questions.

22     A    Okay.

23     Q    Okay.  Are General Cigar's Cohiba, would you

24 consider them a power smoke?

25     A    I'm sorry?
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1     Q    Would you consider General Cigar's Cohiba a

2 power smoke?

3     A    Some of them.

4     Q    Which ones?

5     A    They have Macassar, they have the luxury

6 selection.  Every once in a while they'll come out with

7 one called an ultra premium cigar that's very limited in

8 production and made with rarer tobaccos.  That would

9 qualify as a power smoke.

10     Q    If I'm reading what you wrote correctly, the

11 people who are -- want to have a power smoke are

12 interested in the image of the cigar primarily; is that

13 correct?

14     A    Yes.

15     Q    And they would be less inclined to be

16 interested in the details about their tobacco strength

17 and country of origin?

18     A    What was the last part?

19     Q    Country of origin.

20          MR. DEUTSCH:  Could you read the last question.

21                  (The record was read.)

22          THE WITNESS:  Not necessarily.  Country of

23 origin would play a big part.  Tobacco strength would

24 depend on the cigar and the cigar smoker.

25 ///
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1 BY MR. KRINSKY:

2     Q    And the country of origin would play a part for

3 these people because it's connected to the image they

4 want to project?

5     A    The image and the quality of the cigar.

6     Q    You write here on Page 159, "It has absolutely

7 nothing to do with flavor, tobacco, value, or the

8 attributes of any brand."

9          Are you suggesting that for people who want to

10 have a power smoke, they're not interested in the

11 quality of the cigar, but its image?

12     A    The quality plays -- I don't think I said that.

13 I'll have to reread what I wrote.

14     Q    Uh-huh.

15     A    Quality is a factor, but it's the image also

16 that makes it a power smoke.

17     Q    For the people who are power smokers, what's

18 their primary motivation in the selection of a brand?

19     A    To show off a cigar that has prestige and

20 that's hard to get.

21     Q    And, so, when they're looking for a brand, they

22 will try -- they will gravitate to a brand that they

23 believe has prestige; is that correct?

24     A    Yes.

25     Q    Is there -- did you ever hear of the word
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1 people -- of those people are of the people who buy

2 General Cigar Cohibas?

3     A    I couldn't answer that.

4     Q    Do you think it's high or low?

5     A    I wouldn't want to speculate because there are,

6 as you know, more than one General Cigar Cohiba.  Each

7 one has images.  And there are only so many in its

8 higher price category and power smoke category.  What

9 percentage of the total General Cigar Cohiba smokers buy

10 those cigars, I have no idea.

11     Q    And do you think that General Cigar's marketing

12 strategy is directed substantially to people who want to

13 have a power smoke?

14          MR. DEUTSCH:  Objection.

15 BY MR. KRINSKY:

16     Q    For their Cohiba, I mean.

17     A    Can you ask that again?  I lost it.

18     Q    Do you think General Cigar's marketing strategy

19 is substantially directed -- marketing strategy for

20 Cohiba is substantially directed to people who want a

21 power smoke?

22          MR. DEUTSCH:  Objection.

23          THE WITNESS:  In varying degrees depending on

24 which Cohiba is being marketed.

25 ///
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1 BY MR. KRINSKY:

2     Q    Which of those Cohibas would be more true than

3 others?

4          MR. DEUTSCH:  Objection.

5          THE WITNESS:  Any of the higher priced limited

6 editions that they come out with.  Like the Macassar,

7 they came out with -- who is the guy American wine safe?

8          MR. DEUTSCH:  Jay Z.

9          THE WITNESS:  Thank you.

10          A cigar that Jay Z allegedly helped blend,

11 those types of limited editions would be directed toward

12 our smoke guy.

13 BY MR. KRINSKY:

14     Q    Does -- does General Cigar's Cohiba enjoy a

15 Cuban halo?

16          MR. DEUTSCH:  Objection.

17          THE WITNESS:  Not anymore.  It has the Cohiba

18 name, but that's where it ends.

19 BY MR. KRINSKY:

20     Q    At one time it enjoyed a Cuban halo?  Is that

21 what you're saying?

22          MR. DEUTSCH:  Objection.

23          THE WITNESS:  At one time it did.

24 BY MR. KRINSKY:

25     Q    When was that?
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1     A    During the cigar boom right after it first came

2 out.

3     Q    And what do you -- what is meant by halo?

4     A    A connection that suggested assimilation.

5     Q    Would you consider General Cigar's Cohiba to be

6 positioned as a super premium?

7     A    It would be more of a premium across the line.

8 Some would be the super premium on the limited editions,

9 but by and large the standard line would be a premium

10 cigar.

11     Q    When you say standard line, what do you mean?

12     A    The cigars that are in regular General Cigar

13 production, Cohiba black, the Cohiba Nicaragua, the

14 basic red lights.

15     Q    Would you say that name recognition draws

16 interest in the General Cigar Cohiba?

17          MR. DEUTSCH:  Objection.

18          THE WITNESS:  I'm sorry?

19 BY MR. KRINSKY:

20     Q    Do you believe that name recognition drives

21 interest in the Cuban Cohiba -- in the General Cigar

22 Cohiba?

23          MR. DEUTSCH:  Objection.

24          THE WITNESS:  I think it helps.

25 ///
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1 BY MR. KRINSKY:

2     Q    And is that name recognition in part due to the

3 Cuban Cohiba's renown?

4          MR. DEUTSCH:  Hold on.  Objection.

5          THE WITNESS:  In part, yes.

6 BY MR. KRINSKY:

7     Q    Is the perception that the General Cigar Cohiba

8 has an authentic Cuban heritage part of its strength as

9 a brand?

10          MR. DEUTSCH:  Objection.

11          THE WITNESS:  I think that was truer in the

12 beginning.  It may still be partially true now.

13 BY MR. KRINSKY:

14     Q    Now, on Paragraph 22 -- now it's too hot here.

15                (A brief recess was taken.)

16 BY MR. KRINSKY:

17     Q    In Paragraph 22 you recount some conversations

18 you've had, and what's the time period over which you've

19 had these conversation, 22 and 23?

20     A    Oh.  Ever since -- it was October when they

21 first relaxed the rules.  They said you could bring in

22 Cuban cigars.

23     Q    Uh-huh.

24     A    That's when it started.

25     Q    Okay.  And you say in Paragraph 22,
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1          "I speak to many tobacconists, and some

2          of them tell me that because of these

3          changes, sometimes a customer will ask

4          if he can now buy Cuban cigars in the

5          United States."

6          When you say "sometimes," do you have any

7 indication of frequency?

8     A    I would say 20 to 30 percent of the time.  Most

9 customers know you can't have Cuban cigars, but there

10 are some because of the headlines that you showed me

11 before that I had seen in my research, they're very

12 misleading.

13     Q    Now, in Paragraph 24 you have stated that you

14 have concluded that,

15          "Today potential international smokers

16          of premium cigars are aware that they

17          cannot legally obtain Cuban cigars

18          including the Cuban Cohiba in the United

19          States.  As a result these smokers also

20          know that the Cuban Cohiba cigars made

21          by General Cigar Cohiba cigars are

22          completely different and unconnected."

23          If I understand what you're saying -- correct

24 me if I have not understood it -- you're saying that you

25 believe that premium cigar consumers know they cannot
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1 legally obtain Cuban cigars in the United States.  And

2 you are making a deduction from that that they also

3 believe the Cuban cigar Cohiba and the General Cigar

4 Cohiba cannot be connected; is that a fair statement of

5 what your reasoning is?

6     A    Yes.

7     Q    And have you -- have you done anything in

8 preparing this report to substantiate the soundness of

9 that deduction?

10     A    That was all based upon my experience up to

11 doing that report.

12     Q    Now, the fact that Cuban cigars cannot be

13 legally sold in the United States does not necessarily

14 mean that a Cuban company could not license a Dominican

15 Republic company to use the Cohiba name on cigar

16 products the Dominican company sells in the United

17 States; do you agree with that?

18          MR. DEUTSCH:  Objection.

19          THE WITNESS:  To be honest, I'm not sure if

20 that's legally possible because of our non-relationship

21 with Cuba.  I don't think that could happen.

22 BY MR. KRINSKY:

23     Q    Are you certain about that?

24     A    I'm not a trademark attorney, so, no.  But my

25 perception is U.S. companies cannot do business with
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1 Cuba and vice versa.  And the general perception is any

2 cigar sold in this country would not have a Cuban

3 connection.

4     Q    And that's a perception based upon your legal

5 understanding of the embargo?

6     A    And -- and -- yes, my understanding of the

7 embargo and also what most consumers believe -- the

8 premium cigar smokers, I have to qualify that -- that

9 you can't have Cuban tobacco in this country and you

10 can't have Cuban products in this country.  So that's

11 what --

12     Q    Have you had a discussion with cigar consumers

13 about whether a cigar manufactured in the Dominican

14 Republic entirely from non-Cuban ingredients can be sold

15 in the United States -- legally sold in the United

16 States if the Cubans provide technical advice and value

17 quality valuation to the Dominican Republic company?

18          MR. DEUTSCH:  Could we hear the question read

19 back.

20          Hold on.  I'd like to hear the question read

21 back.

22          THE WITNESS:  To you, yeah.

23          MR. DEUTSCH:  To you and me.

24                  (The record was read.)

25          MR. DEUTSCH:  The question is whether you've
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1 had a conversation.

2          THE WITNESS:  With consumers.  That has never

3 come up with consumers.

4 BY MR. KRINSKY:

5     Q    You refer, I believe, in your book to cigars

6 that have dual nationality.  What do you mean by that?

7     A    Having the same name as a Cuban and a non-Cuban

8 cigar like Partagas, H. Upmann, or Cohiba.

9     Q    And are there many such cigars?

10     A    I don't know what you mean by "many," but there

11 are a number of them, yes.

12     Q    And they're included in the compendium portion

13 of your book; right?

14     A    Yes.

15     Q    And in the compendium portion of your book you

16 could identify those cigars because you have made a

17 double entry under the name with the parentheses around

18 one of the entries, Cuba, and on the other entry,

19 whatever it is, Honduras, Nicaragua, or the Dominican

20 Republic?

21     A    Yes.

22     Q    And there are maybe 10 of them?

23     A    Easy, yeah.

24     Q    Easy.  Probably more?

25     A    A little more, not many, but there's enough.
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1     Q    Okay.  And are some of these cigars very well

2 known in the U.S. market?

3     A    Yes.

4     Q    Partagas?

5     A    Partagas for sure.

6     Q    Montecristo?

7     A    Montecristo, H. Upmann, U-p-m-a-n-n, Romeo y

8 Julieta.

9     Q    And am I right that the history of those cigars

10 is that they were originally made in Cuba by a family

11 usually, by a Cuban business, and that family or

12 business left Cuba in 1959 or 1960 when the factories

13 were nationalized, and they set up shop in another

14 country, Canary Islands, Honduras, Nicaragua, and

15 ultimately they started making cigars again under that

16 same name; is that correct?

17     A    That's correct.

18     Q    And some of these families are still making the

19 cigars, some of them have sold the rights to other

20 companies?

21     A    That's correct.

22     Q    Yeah.  And this -- and this history of -- it's

23 usually emphasized by the company selling that brand --

24 is that correct? -- in the United States?

25     A    (No audible response.)
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1     Q    That history is usually emphasized in one way

2 or another in the marketing of the brand in the United

3 States; is that fair to say?

4     A    Yes.

5     Q    And in these situations for these dual

6 nationality brands, the Cubans after the Cuban

7 revolution, they continued to use the brand and sell

8 cigars around the world with that brand, but not in the

9 United States; is that correct?

10     A    That's correct.

11     Q    Now, there is a Cohiba sold around the world

12 and there is a Cohiba sold in the United States.  It's

13 not by General Cigar.

14          MR. DEUTSCH:  Could you repeat it.

15 BY MR. KRINSKY:

16     Q    There is a Cohiba sold in Cuba and there's a

17 Cohiba sold in Cuba and around the world that's made in

18 Cuba and sold under the Cohiba name.  And there is a

19 cigar sold under the Cohiba name in the United States

20 just like the rest of these dual nationals; is that

21 correct?

22     A    Right.

23     Q    Except that the history of a family having made

24 the cigar originally in Cuba and then having left and

25 continuing to make cigars but elsewhere under that brand
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1 name is not true in the case of Cohiba; is that correct?

2     A    Right.  Because there was no family connected

3 to Cohiba.

4     Q    Right.  And from the fact that there are so

5 many dual nationals as you have explained, are some

6 people likely to believe that the Cuban -- that the

7 General Cigar Cohiba is also a dual national?

8     A    Yes, it's very possible some might.

9     Q    Referring to Paragraph 29 of your report, you

10 refer to the appearance of the cigar bands and the boxes

11 of -- for the General Cigar Cohiba and the Cuban Cohiba,

12 and you say they are -- the appearance is distinctly

13 different.

14          Now, is the -- in your opinion is the lettering

15 of the word "Cohiba" on the General Cigar band and box

16 completely different -- distinctly different from the

17 lettering of Cohiba on the Cuban product?

18     A    It's different enough to be noticed by anybody

19 who's seen a real Cuban-made Cohiba as opposed to a real

20 Dominican-made Cohiba.

21     Q    And in what way is it different enough?

22     A    The serifs and the thickness of the letters.

23 It's a different type style, and the General Cigar

24 Cohiba always has a color in the middle of the O.

25     Q    And if you took the color out, would you still
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1 say they were distinctly different?

2     A    Again, they would be different enough to be

3 noticed by anybody who had seen the Cuban Cohiba.

4     Q    Have you done any work in product design?

5     A    (No audible response.)

6     Q    Product design, trade dress design?

7     A    I have.

8     Q    When was that?

9     A    That was when I was with the Tinder Box

10 International as their marketing counsel.  I helped

11 design certain cigar boxes that were theirs exclusively.

12 I designed certain pipes and pipe boxes that contained

13 them.  I won a few design contests when I was in high

14 school, if that counts.

15     Q    It sure counts.

16          Did you read Mr. Siegel's -- Alan Siegel's

17 report in the federal litigation?

18     A    Yes.

19     Q    And he talked a lot about the design of the --

20 the two products, the box and the band.

21     A    Uh-huh.

22     Q    And you -- I take it you disagree with the

23 conclusion, his conclusions?

24     A    Yes.

25     Q    Mr. Siegel wrote that -- I'm sorry.  Did you
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1 read his -- Mr. Siegel's direct written testimony as

2 distinct from his report?

3     A    I'm not sure which I read.

4          MR. DEUTSCH:  Whatever he read is in his own

5 report.  The witness only saw the documents that are

6 listed in his report, so that is -- if written testimony

7 is not written there, the witness did not see it.

8          MR. KRINSKY:  Yeah.  Yes, you reference the

9 report of Alan Siegel.

10          THE WITNESS:  Uh-huh.

11 BY MR. KRINSKY:

12     Q    Would you disagree with Mr. Siegel that the

13 trade dress of the band and the box have a direct

14 familial relationship?

15     A    Absolutely disagree.

16     Q    That they're very similar?

17     A    They're not.

18     Q    That they have an affinity?

19     A    I'm not sure what you mean by "affinity."

20     Q    Affinity.

21     A    Sorry.  There's no visual connection between

22 the Cuban Cohiba trade dress and a General Cigar Cohiba

23 trade dress.

24          MR. KRINSKY:  Okay.  I'm going to mark as

25 Exhibit 17 the next exhibit.
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1          (Whereupon, the document referred to

2          was marked as Petitioner's Exhibit 17

3          for identification by the Reporter,

4          a copy of which is attached hereto.)

5 BY MR. KRINSKY:

6     Q    And I ask the witness to examine Exhibit 17.

7          And does this bear a resemblance to the word

8 "Cohiba" as it appears on the Cuban Cohiba products?

9     A    I'm sorry.  Say that again.

10     Q    Does -- does the image that appears on

11 No. 17 --

12     A    Uh-huh.

13     Q    -- have a resemblance to the way the word

14 "Cohiba" appears on the Cuban Cohiba products?

15     A    By itself it does.

16     Q    Would you say it has a close resemblance by

17 itself?

18     A    I would say a close resemblance by itself.

19     Q    Would you say it's identical?

20     A    No.

21          MR. KRINSKY:  All right.

22          MR. DEUTSCH:  You're done?

23          MR. KRINSKY:  We can go play golf.

24          You have some questions.

25          MR. DEUTSCH:  I do have some questions.  If you
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1 don't mind, let's take five minutes.

2                (A brief recess was taken.)

3

4                       EXAMINATION

5 BY MR. DEUTSCH:

6     Q    Okay.  Mr. Hacker, good afternoon.  My name is

7 Andrew Deutsch, and I am the attorney representing

8 General Cigar Company in this case.

9          Mr. Krinsky has asked you a number of

10 questions, and I have a few questions regarding subject

11 matters that he asked you about on his examination.

12          Let's start sort of where he left off.  I'm

13 going to show you Plaintiff's Exhibit 17 -- I'm sorry --

14 Petitioner's Exhibit 17, which is a trademark

15 registration for Cohiba obtained by General Cigar in

16 1992.

17          And you recall seeing that in your examination

18 by Mr. Krinsky?

19     A    Yes, I do.

20     Q    Now, I'm going to direct your attention at the

21 same time to your report which has been marked as

22 Petitioner's Exhibit 1.

23          Now, there is an Attachment E to Petitioner's

24 Exhibit 1, and I'll ask you if you can tell me what's

25 depicted on the first page of Attachment E?
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1     A    It's a copy of the Dominican Cohiba, and

2 underneath that is the Cuban Cohiba.

3     Q    Okay.  Now, I would like to ask you to take a

4 look at the band that is shown on the Cuban Cohiba on

5 that exhibit, which is the lower picture; correct?

6     A    That's correct.

7     Q    And compare it to the image of the Cohiba mark

8 registered by General Cigar that's shown on Petitioner's

9 Exhibit 17.

10          Do you see those two?

11     A    You're talking about the word "Cohiba," not the

12 band?

13     Q    I'm talking about how the word "Cohiba" is

14 depicted in the trademark registration and on the band

15 side by side.

16     A    Okay.

17     Q    And you were asked questions about the

18 similarity between the depiction of the Cohiba word --

19 word "Cohiba" in the trademark registration vis-a-vis

20 how it's depicted on the Cuban cigar.

21          Do you recall being asked about that?

22     A    I do.

23     Q    Now that you are actually looking at both of

24 them, what is your view or opinion about the similarity

25 or dissimilarity of the mark shown in the trademark
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1 registration vis-a-vis the mark as shown on the band of

2 the Cuban Cohiba?

3     A    As I said, they are slightly similar, but not

4 identical, and it's obvious that the lettering is more

5 condensed.

6     Q    On which?

7     A    On the Dominican Cohiba.

8          When you look at a word anywhere, but

9 especially something in bold type like Cohiba is

10 printed, your eye doesn't go to a single letter, it goes

11 to the entire word and then it goes to the single

12 letters.  It's just a matter of how you look at things.

13     Q    Right.

14     A    And it's a more condensed image.  It's

15 distinctly different in that aspect from anybody who has

16 seen a Cuban Cohiba.  It has a very distinctive look to

17 it.  It's more stretched out, and in most cases it's

18 embossed -- embossed in gold, and then you go to the

19 details.

20          In the Dominican Cohiba the "H" is more

21 condensed and the Cuban is spread out, and that

22 translates into the whole immediate visual you get of

23 the word.

24     Q    Okay.  Now, the top picture on the first page

25 of Exhibit E, that is a picture of the band on the
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1 General Cigar Cohiba; is that correct?

2     A    That is correct.

3     Q    Now, ignoring for a moment the red dot that is

4 in the middle of the O on that, is that the same Cohiba

5 lettering as one sees in the trademark Petitioner's 17?

6     A    Right.

7     Q    Now, looking at the two products that are shown

8 in the first page of Exhibit 1 -- sorry -- of

9 Attachment E, the first page there, in your opinion

10 would the consumer consider those presentations to be

11 similar or different?

12     A    Different.

13     Q    In what respects would the consumer view them

14 as different?

15     A    The overall design.  The red dot

16 notwithstanding, the Cuban Cohiba is very distinctive.

17 For one it says "Habanos" on it.  It says Habanos,

18 sometimes it says Los Habanos, but Habana in this case.

19     Q    Does it also say "Cuba"?

20     A    Yes.

21     Q    What does it say on the General Cigar band?

22     A    It has Dominican Republic written in reverse

23 type.  It says Republica Dominicana.

24     Q    I'll turn now to the second page --

25 Attachment F to your report.  And can you tell me what
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1 Attachment F depicts?

2     A    It depicts the dress box of the Dominican

3 Cohiba on top and dress boxes of the Cuban Cohiba on the

4 bottom.

5     Q    Now, in your opinion would the consumer of

6 premium cigars view those presentations as similar or

7 different?

8     A    Different.

9     Q    And why would a consumer of premium cigars view

10 them as different?

11     A    The overall visual impact of the design, the

12 General Cigar Cohiba is actually much more simplistic.

13 It has the word branded in the center on the top.

14 There's nothing else around it.  And you open the lid,

15 the inside of the lid repeats that desire.  It's very

16 distinctive, but it's by itself.

17          The Cuban Cohiba I have to say is very

18 identifiable and for a reason, because anybody looking

19 to buy a Cuban cigar would be looking for these

20 distinctive marks.  You have the Taino, T-a-i-n-o,

21 Indian silhouette.  You have what I call the black and

22 white checkerboard, which is, again, very distinctive

23 Cuban Cohiba.  And, then, the bottom half of the label

24 is yellow, and it says -- I can't read this writing, but

25 it usually says Habanos or Los Habanos Cuba, one of
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1 those variations.

2     Q    Okay.  When consumers are looking to purchase

3 cigars and they go into a tobacco store for premium

4 cigars of quality of Cohiba, are they typically

5 presented in or not in a box?

6     A    Usually a consumer will go into the walk-in

7 humidor and the cigars will be presented in the box.

8     Q    And when one is going to buy a cigar or a box

9 of cigars on the internet, are they typically

10 presented -- displayed in their boxes, displayed as

11 individual cigars or in some other manner?

12     A    Actually, both ways.  Depending on the internet

13 site, they could show just a whole cigar, they can show

14 a closeup of the band, or they can show an open box.

15 They rarely show the closed box because that defeats the

16 purpose.  The consumer wants to see the cigar.

17     Q    Okay.  I have some other questions.

18          I'll sort of now go in chronological order of

19 the issues raised by Mr. Krinsky.

20          Early in your examination by Mr. Krinsky he

21 asked you about the occasions in which you dealt with

22 General Cigar's marketing department outside of the

23 context of your service as an expert.

24          Do you remember testifying as to that issue?

25     A    Yes.
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1     A    New cigar releases, yeah.

2     Q    And do you obtain the information about that by

3 going to cigar companies to find out what their new

4 releases are or what they plan to be?

5     A    Usually I go to the cigar companies, yes.

6     Q    Okay.  So would you say you deal with many

7 cigar companies in the course of your work as an

8 expert --

9     A    Yes.

10     Q    -- and writer?

11     A    Many.

12     Q    Okay.  I'm going to show you Plaintiff's

13 Exhibit 5.  I'm sorry.  Plaintiff's Exhibit 4.  This is

14 the printout from the JR Cigar site.

15     A    Where are we?

16     Q    It looks like this, so this is the one.  It has

17 4 on the bottom.

18     A    Ahhh.

19          MR. KRINSKY:  Let me catch up here.

20          MR. DEUTSCH:  Okay.

21     Q    In examining Mr. Krinsky asked you about this

22 exhibit which he said was a printout from the

23 JRCigars.com web site.

24          Do you remember the questions and your

25 testimony?
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1     A    Yes, I do.

2     Q    Okay.  What is JR Cigars?

3     A    They are one of the largest if not the largest

4 internet sellers of cigars to consumers.  They also have

5 a couple of brick and mortar stores.

6     Q    Okay.  Who owns JR Cigars?

7     A    Altadis.

8     Q    And does Altadis have any connection with

9 Plaintiff Cuban Tobacco?

10     A    Yes, they are 50 percent owner of Cuban

11 Tobacco.  They -- I don't know how it works.  They may

12 be owned by Cuban Tobacco, but it's 50 percent.

13     Q    And, so, the statements that appear on

14 Plaintiff's Exhibit 4 are made by a company that is a

15 subsidiary of Cuban Tobacco; is that correct?

16     A    That's correct.

17     Q    Now, you were shown in the course of your

18 examination web site printouts of JR Cigars, from

19 Thompson Cigars, from Famous Smoke Shop, from

20 Cigar.com -- Cigars.com, from Holt's Cigar Company.

21     A    Uh-huh.

22     Q    Do you remember those?

23     A    Yes, I do.

24     Q    Now, you were asked a series of questions by

25 Mr. Krinsky regarding copy on those -- downloaded from
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1 those web sites which appeared to mention the General

2 Cigar Cohiba in the same text as the Cuban Cohiba.

3          Do you recall that?

4     A    Yes, I do.

5     Q    Is it a common practice for cigar merchants on

6 the internet to make a connection between an

7 American-sold cigar and Cuba?

8     A    Yes, it is.

9     Q    And could you describe how common that is?

10     A    That's very common.  Very few companies will

11 pass up an opportunity to make some kind of a Cuban

12 connection whether their name is from a Cuban cigar or

13 not.

14     Q    And, so, is this issue limited to Cohiba or

15 does it also apply to other kinds or brands of cigars?

16     A    No, it applies to numerous brands.

17     Q    And what brands do you see efforts by cigar

18 merchants to draw Cuban connections to?

19     A    Just off the top of my head, there are more

20 than I can recall, but H. Upmann does it all the time,

21 Montecristo does it all the time.  Even cigars like

22 Aroma de Cuba, which uses the Cuban name for a reason,

23 it's a very common practice to try to link their cigar

24 product with some kind of a Cuban heritage.

25     Q    And beyond the cigar companies themselves, do
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1 cigar merchants attempt to make this kind of linkage?

2     A    In what way?

3     Q    You've been shown a series of printouts from

4 web sites of cigar merchants in which they have been

5 depicting or selling the Cohiba sold in the United

6 States, but they talk about the Cuban Cohiba.

7     A    Right.  I thought you meant did the merchants

8 liken themselves to Cuba.

9     Q    No.

10     A    They link their cigars to Cuba, of course.

11     Q    Why do they do that?

12     A    For the same reason the companies do that, to

13 show an implied connection.

14          And a lot of this copy, now that I've seen some

15 of this and, then, also when I was researching on the

16 internet, I've seen before because some of this is

17 supplied by the cigar companies themselves as sales

18 material.

19     Q    But you don't know where the copy came from on,

20 say, for example, Plaintiff's Exhibit 4 or 5?

21     A    No.

22     Q    You don't know if that was written by the

23 merchant or by someone else?

24     A    No.

25     Q    But is there a similar effort on the part of
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1 merchants to connect, say, the U.S. -- the Partagas sold

2 in the United States with the history of the Partagas

3 cigar in Cuba?

4     A    They show the history, the link.  They make a

5 distinction between Cuban and not Cuban, but they

6 invariably -- and Partagas is a prime example -- show

7 the family history, and they show where it started from.

8     Q    So it's fair to say that it's common for

9 merchants in the talking about American -- cigars that

10 are sold in the United States to have a lot of copy

11 dealing with Cuba?

12     A    Yes.

13     Q    Okay.  And, so, is there anything unusual about

14 the fact that this is also being done by some of these

15 merchants for the Cohiba cigar?

16     A    No.  It follows a pattern.

17     Q    Okay.  Now, you were asked about some newspaper

18 articles, and I think I might not actually have copies

19 of those, so I'm going to have to use your exhibits.

20     A    You can --

21     Q    Yeah, let me just go through right here.

22          It's going to be -- oh, yes.  It's Plaintiff's

23 Exhibit 15 -- sorry.  I keep saying that.  Petitioner's

24 Exhibit 15.

25          MR. KRINSKY:  Let's wait for a second.
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1          MR. DEUTSCH:  Sure.

2          MR. KRINSKY:  What does it look like?

3          MR. DEUTSCH:  This is what it looks like, 15.

4          MR. KRINSKY:  Oh, the newspaper --

5          MR. DEUTSCH:  The news stories, yeah.

6          MR. KRINSKY:  Hold on.  All right.  Why don't

7 you go ahead.

8 BY MR. DEUTSCH:

9     Q    Okay.  Mr. Krinsky asked you a series of

10 questions as to whether -- what impressions consumers

11 might have if they only read the headlines on these

12 internet articles.

13          Do you remember that?

14     A    Yes, I do.

15     Q    Do you have any reason to believe that a

16 consumer on the internet who has navigated to one of

17 these stories would only read the headline?

18     A    No, they'd read it for the copy.

19     Q    And have you had a look at the copy that

20 appears under the headlines in these news articles?

21     A    I did.

22     Q    And does that copy correct any

23 misinterpretation that might be given with respect to

24 the commercial availability of Cuban cigars in the

25 United States following the relaxation of the embargo
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1 restrictions?

2     A    Depending on the reporter who wrote it, it does

3 correct it, but I notice that in some instances the

4 reporter goes with canned copy because the headlines are

5 very misleading.

6     Q    Let me just ask you the text -- we'll just

7 start with -- this is small.  I'll take something that

8 isn't quite this small so that we can all read it.

9          This was the -- let's go to one of the articles

10 you were asked about in some detail and that you said

11 you had seen in the past, so hold on a second, please.

12     A    There was the New York Times, a couple other

13 ones.

14     Q    Okay.  Let's take a look at the one that

15 appears on Page CT 387 --

16          MR. KRINSKY:  What is this?

17          MR. DEUTSCH:  You have the exhibit.

18          MR. KRINSKY:  Yeah.

19          MR. DEUTSCH:  It's the Washington Times article

20 which the witness said he had seen.  And it begins on

21 Page CT 0027382.

22     Q    Now, I'll direct your attention to the second

23 page, and it says there,

24          "Effective Monday, U.S. citizens will no

25          longer be restricted to be returning
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1 limitation.

2     Q    And was that changed as a result of the

3 embargo -- the --

4     A    The relaxation.

5     Q    That's what I'm asking you about.

6          After the embargo regulations were released, is

7 it the case that Americans will be able to bring home as

8 many cigars and bottles of rum as they wish?

9     A    No.

10     Q    What was the change made in the embargo

11 regulations?

12     A    That in terms of cigars that you could bring

13 cigars back because prior to that time you couldn't

14 bring Cuban cigars back.

15     Q    Okay.  So after the embargo regulations were

16 changed, was it true that Americans could bring home as

17 many cigars as they wish?

18     A    No.

19     Q    Okay.  What were -- what currently are the

20 limitations on importation for personal use of cigars?

21     A    Currently it's been changed since this came

22 out --

23     Q    Uh-huh.

24     A    -- you can now bring back as many cigars as you

25 want as long as they're for your own personal use;
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1 however, if you delve deeply into the importation

2 regulations, they put a $400 limit on the cigars.  You

3 never see this anywhere.  I had to search for that.

4     Q    Okay.  Are Cohibas generally smoked by the

5 casual or sporadic cigar smoker?

6     A    No.

7     Q    Why not?

8     A    They're way too expensive.

9     Q    So what is your opinion as to the general level

10 of sophistication for the smoker of a cigar like Cohiba

11 or a person who wants to smoke a cigar like Cohiba?

12     A    Are you talking about in general?

13     Q    In general.

14     A    He's in the upper echelon of wanting to smoke

15 the right thing for lack of a better term.  He wants the

16 prestige and the panache of having one of the best

17 cigars they can.  He's smoking the name.

18     Q    Do people who smoke Cohibas generally do

19 research about Cohibas before they start smoking?

20     A    Yes.

21     Q    What kind of research do they tend to do?

22     A    They want to find out what it is, where they

23 come from, what all the big hubbub is.

24     Q    And you were asked a couple of questions by

25 Mr. Krinsky on what are sometimes called parallel
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1 brands.

2          Do you recall those?

3     A    Yes.

4     Q    Is it your opinion that American consumers of

5 premium cigars are familiar with the fact that cigars

6 using the same brand are sold in the United States and

7 sold outside of the United States, but that there is not

8 a connection between the two?

9     A    Yes.

10     Q    And can you give us some examples of the types

11 of cigars where that is true?

12     A    Brands such as Partagas, Romeo y Julieta,

13 H. Upmann, Cohiba Ramonios.  There's a number of them.

14     Q    And what is the level of awareness of consumers

15 of that kind of cigar with respect to whether there is

16 or is not a connection between the cigar under that name

17 sold in the United States and the cigar in that name

18 sold outside of the United States?

19     A    The great majority realize they're two

20 different connections to these cigars.  There's a Cuban

21 connection and, for the lack of a better word, a

22 non-Cuban connection which would be Dominican Republic

23 or Honduras or Nicaragua.

24     Q    Do you have an understanding that the consumers

25 know the cigars are owned by two different companies?
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1     A    Yes, they know they're made in different

2 countries.  They know they're not made by Cuban Tobacco

3 if they're sold in the U.S., and they know where they're

4 made because there's a great level of understanding

5 about where their cigars come from.

6     Q    For how long has this parallel brand situation

7 existed?

8     A    Since the early to mid '90's during the cigar

9 boom.  It actually existed a little before that, but not

10 in such great quantities.  But ever since the Cuban

11 embargo Hoyo de Monterrey, for example, is originally a

12 Cuban cigar.  It's still being made in Cuba, but after

13 the embargo, it moved to Honduras and became a Honduran

14 cigar, and that was sold in the U.S. using the same band

15 and the same name.

16     Q    When, if you can say, were the first of the

17 expropriated or nationalized Cuban marks sold in the

18 United States using non-Cuban tobacco?

19     A    I couldn't say for sure, but Hoyo de Monterrey

20 was one of the originals.  Partagas was a close second.

21     Q    Would it be fair to say that this situation of

22 parallel brands has been going on for at least 25 years?

23     A    Yes.

24          MR. DEUTSCH:  Okay.  No more questions.

25          MR. KRINSKY:  Okay.  I have some questions.
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1                   FURTHER EXAMINATION

2 BY MR. KRINSKY:

3     Q    Would you look at Exhibit No. 8?

4     A    Now you tell me.  Which one is that?

5          MR. DEUTSCH:  8 is the Cohiba black.

6          THE WITNESS:  Ahhh.

7          MR. DEUTSCH:  It looks like this.

8 (Indicating.)

9 BY MR. KRINSKY:

10     Q    I ask the witness to look at Exhibit No. 8, and

11 that's an image of the General Cigar's Cohiba black; is

12 that correct?

13     A    I'm sorry?

14     Q    Is that correct?

15     A    Yes, it is, yes.

16     Q    Okay.  And there is no -- there is no country

17 of origin indicated on the band of this cigar; is that

18 correct?

19     A    That's correct.

20     Q    Now, in your opinion have more people in the --

21 more premium cigar smokers in the United States heard of

22 the Cuban Cohiba than seen the Cuban Cohiba?

23     A    That's hard to say at this point.  That used to

24 be the case.  I think because of the internet most cigar

25 smokers, premium cigar smokers, are now familiar with
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1 the Cuban band as well as the non-Cuban band.

2     Q    You talked about JR having a couple of brick

3 and mortar stores.

4     A    Uh-huh.

5     Q    Are these, in fact, quite large sellers of

6 cigars?

7     A    Large -- not large in space, but large sellers.

8     Q    Yeah, large volume.

9     A    I'm not sure about stores to be honest.  I know

10 his web site is.  I don't know about the stores.

11     Q    Have you ever gone to any of his stores?

12     A    No.  He had one in New York.  I went to that,

13 and that has since moved, so, no, not recently.

14     Q    Did you ever go to any of his stores in

15 New Jersey?

16     A    No.

17     Q    I believe you testified in response to

18 Mr. Deutsch that a lot of marketing copy makes a

19 connection of cigars with Cuba; is that correct?

20     A    That's correct.

21     Q    Okay.  Is that the case -- in what instances do

22 they make that connection when the cigar name is the

23 same for the product being sold in the United States and

24 the Cuban product?

25     A    They will typically say something like "having
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1 its origins in Cuba" or "Since 1845."  In the case of

2 Partagas they'll bring that year in because that's the

3 year Partagas started in Cuba.

4     Q    I'm not sure I was clear on my question.

5     A    Okay.

6     Q    There are -- what are the instances in which

7 the marketing material makes a connection with Cuba and

8 the U.S. product has the same name as the Cuban product?

9     A    I don't understand what you mean by "what are

10 the instances."

11     Q    Is it only the dual -- the so-called dual

12 nationals and Cohiba in which that is the case?

13     A    Yes, there would be no reason to do it

14 otherwise.

15     Q    Other cigars -- some marketing that you've seen

16 for cigars that are not dual nationals and not Cohiba

17 make a connection with Cuba of some sort; is that

18 correct?

19     A    Yes, that does happen usually by the use of the

20 word Cuban "seed."

21     Q    Uh-huh.  I see.

22          But the only instances in which the connection

23 is made where the Cuban and the U.S. products have the

24 same name are the dual nationals and Cohiba?

25          MR. DEUTSCH:  Objection.
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1 United States that have a name of a former Cuban cigar

2 that is no longer made.

3     Q    Uh-huh.

4     A    That happens.

5     Q    Okay.  What's that?

6     A    I can't think of any offhand, but I know that's

7 where a lot of these names come from.  Flor de Antillas

8 is one that pops into my head.  That's an old 19th

9 century Cuban brand, hasn't been used for years, and now

10 it's being made in Nicaragua using the same artwork.

11     Q    Are any of these major brands in the market?

12     A    That's a major brand.

13     Q    Where would it rank in terms of sales?  Where

14 would it rank in terms of sales?

15     A    I have no idea in terms of sales.  I know it's

16 called super premium, very expensive, very limited

17 production made with extra-aged tobacco.

18     Q    You said that -- testified that people in your

19 opinion people would not only read the headlines, but

20 read the copy of the stories about the relaxation of the

21 embargo.  On what do you base that?

22          Have you done any research on that question?

23     A    No, but -- well, not research on that, per se,

24 but it's obvious the reason they're reading the article

25 is to find out what's really going on because the
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1 headlines on most of these stories are misleading.

2 Headlines, as you know, are like billboards.  They're

3 done to get the attention of the reader and get him into

4 the articles, and that's what these headlines do.

5          Once you get into the article, then you find

6 out more of the facts in many cases.  Sometimes the

7 article doesn't have as much as it should.

8     Q    You've testified that after the relaxation of

9 the embargo restrictions with respect to cigars in

10 October, there, as an increase in the number of

11 consumers asking whether Cuban cigars were now legal to

12 be sold in the United States.  What lead them to ask

13 that question?

14          MR. DEUTSCH:  Objection.

15          THE WITNESS:  Okay.  The misconception mainly

16 by the mass market media that Cuban tobacco was legal in

17 the U.S.

18 BY MR. KRINSKY:

19     Q    You've testified that under the -- under the

20 October 17, 2016 change in the regulations it was now

21 legal to bring back Cuban cigars for your own personal

22 use; is that correct?

23     A    That's correct.

24     Q    Isn't it also the case that you were also

25 allowed to bring back Cuban cigars to give as gifts?
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1     A    No.  But that's typically your mass market

2 cigar smoker.  That's a very blanket statement.

3     Q    Do you know how many premium cigar smokers are

4 female?

5     A    Not anymore.  It used to be during the cigar

6 boom 7 to 10 percent because I gave some women-only

7 cigar seminars.  And at that time the Cigar Association

8 of America was keeping tabs on these.  Now they don't

9 have any figures, so I can't accurately answer that as

10 of today.

11     Q    Do you know what the income distribution is

12 among premium cigar smokers in the United States?

13     A    No, but it's got to be well above the medium if

14 they're going to have money to burn if they're going to

15 be able to buy a $10 cigar and see it go up in smoke.

16     Q    Okay.  You testified that premium cigar smokers

17 generally do research, and you said that people buying

18 Cohibas you testified generally do research and because

19 they want to find out what all the big hubbub was about.

20          What were you referring to by "hubbub"?

21     A    The talk.  These are people who haven't talked

22 about it before.  They hear about it.  They want to know

23 why.  What is it all about?  And so they do research to

24 find out what everybody is talking about.  Why is it so

25 great?  Why do I want to spend this kind of money on
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1 that cigar?

2     Q    What is the "it" you're testifying to?  What

3 are you referring to when you say "it"?

4     A    I'm not sure where I used that word.  But --

5          MR. KRINSKY:  Can we read it back.

6                  (The record was read.)

7          THE WITNESS:  I was referring to the Cohiba.

8 BY MR. KRINSKY:

9     Q    The Cohiba?

10     A    Yes.

11     Q    What do you mean by the --

12     A    I believe your question was why do they want to

13 find out about it?  And I think we were talking about

14 the Cohiba prior to that point.

15     Q    When you talk about the big hubbub --

16     A    Yes.

17     Q    -- what's the hubbub about?

18     A    It's the excitement.  It's a Cuban brand that's

19 supposed to be the top of the mark, and it's the one

20 they hear the most about.

21     Q    On Page 279 of your book -- I don't think we've

22 marked it --

23          MR. DEUTSCH:  I'll just show him the book.

24          MR. KRINSKY:  Yeah, that would be fine.

25     Q    The entry on Cohiba brand Cuba you begin, "Yes,
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1     A    In most cases, yes, not exclusively, because --

2 well, let me think about it.  I want to make sure I

3 understand your question correctly.

4          Just ask me that again.  This heat is really

5 getting to us.

6     Q    I'm almost done.

7     A    Please.

8     Q    Mr. Deutsch used the word "parallel brands."

9 Is that the same thing as dual nationality brands that

10 you and I discussed?

11     A    Yes.

12     Q    Do I understand correctly that you testified in

13 response to a question from Mr. Deutsch that people know

14 brands from a different country -- that come from a

15 different country -- let me try that again.

16          I believe you testified in response to a

17 question from Mr. Deutsch that people believe different

18 companies make brands with the same name because the

19 brands come from different countries?

20          Is that what you testified?  Is that your

21 testimony?

22     A    Yes.

23     Q    Is the Cohiba made in the Dominican Republic?

24     A    Most versions of it are.

25     Q    And there's a Cohiba made in Nicaragua?
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1     A    Yes.

2     Q    And the band and the box of the cigars made in

3 the Dominican Republic indicate that their country of

4 origin is the Dominican Republic; is that correct?

5     A    Yes.

6     Q    And the band and the box of the cigars of Cuban

7 cigars made in the Nicaragua have -- indicate the

8 country of origin as Nicaragua?

9     A    That's correct.

10     Q    Okay.  Do people believe the Dominican Cohiba

11 and the Nicaraguan Cohiba are made by different

12 companies?

13     A    No, they believe it's made by General Cigar.

14 They know that General Cigar has factories throughout

15 the Caribbean.

16     Q    People know the name General Cigar?

17     A    Yes.

18     Q    And that name appears on the box?

19     A    Usually on the bottom of the box.  By law it

20 has to have the country on there, and I'm not sure of

21 all the cases, but I think by law it has to have who

22 made it somewhere stamped on the box.

23     Q    And are the cigars in the Dominican Republic,

24 the Cohiba cigars that are sold in the United States

25 under the Cohiba name, made in the Dominican Republic by
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1 a subsidiary of General Cigar?

2     A    No, they're all made by factories owned by

3 General Cigar.

4     Q    And is that true in Nicaragua as well?

5     A    Yes.

6     Q    And when you say "owned by them," there is no

7 Dominican subsidiary that owns the factory?

8     A    It's a General Cigar factory -- and they have

9 more than one factory.  They have factories all over in

10 Honduras, so they'll have different names.  So if that's

11 what you mean by "subsidiary," but it's still a General

12 Cigar umbrella.

13     Q    And that's true in Nicaragua as well?

14     A    Yes.

15          MR. KRINSKY:  That's it.

16         (An off-the-record discussion was held.)

17          MR. KRINSKY:  So the parties agree that when

18 the reporter prepares the transcript, she will send it

19 both to me, counsel for the petitioner, to Mr. Deutsch,

20 counsel for respondent.  Mr. Deutsch, if he chooses and

21 the witness chooses, will review the transcript and make

22 any corrections they may be advised to do and as

23 permitted by the Federal Rules of Civil Procedure.

24          MR. DEUTSCH:  Let me just ask a question.  Will

25 you typically take corrections on a correction sheet as
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 
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1 IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK AND APPEAL BOARD

2 -------------------------------------------------x

3 EMPRESA CUBANA DEL TABACO, d/b/a CUBATABACO,

4                         Petitioner,

5             - against -

6 GENERAL CIGAR CO., INC. and CULBRO CORP.,

7                         Respondents.

8 -------------------------------------------------x

                        June 29, 2017

9                         10:05 a.m.

10

11 DEPOSITION of ALVIN OSSIP, an expert witness on

12 behalf of the Petitioner herein, taken pursuant to

13 Subpoena, and held at the offices of DALCO

14 Reporting, Inc., 170 Hamilton Avenue, White

15 Plains, New York, before April Pearl, a Court

16 Reporter and Notary Public of the State of New

17 York.

18

19

20

21

22

23

24

25
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1 A P P E A R A N C E S :

2        RABINOWITZ BOUDIN STANDARD KRINSKY &

       LIEBERMAN, P.C.

3             Attorneys for the Petitioner

            61 Broadway

4             18th Floor

            New York, New York 10006-2708

5        BY:  MICHAEL KRINSKY, ESQ.

6

7        DLA PIPER, LLP

            Attorneys for the Respondents

8             1251 Avenue of the Americas

            New York, New York 10020-1104

9        BY:  AIRINA LYNN RODRIGUES, ESQ.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1      ALVIN OSSIP,

2             having been first duly sworn by the

3             Notary Public (April Pearl), and

4             stating his address as 11 Homewood

5             Road, Hartsdale, New York 10530,

6             was examined and testified as follows:

7

8

9 EXAMINATION

10 BY MS. RODRIGUES:

11        Q.   Good Morning, Mr. Ossip.

12        A.   Good morning.

13        Q.   My name is Airina Rodrigues.  I'm with

14 the law firm of DLA Piper.  And I'm here today

15 representing the respondent, which is General

16 Cigar Company.

17             MS. RODRIGUES:  Mr. Krinsky, if you

18        want to introduce yourself.

19             MR. KRINSKY:  My name is Michael

20        Krinsky with Rabinowitz Boudin Standard

21        Krinsky & Lieberman, P.C., and we represent

22        the petitioner in this case, Empresa

23        Cubana, also known at Cubatabaco.

24        Q.   Mr. Ossip, today I'll be asking you

25 some questions about the expert report that you
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1 submitted in connection with the federal district

2 court litigation between Empresa Cubana del

3 Tabaco, as plaintiff, and General Cigar, Co., as

4 defendant, as well as the testimony that you

5 provided in that case.

6             Is it okay with you today if I refer

7 to the plaintiff/petitioner in the current case as

8 Cubatabaco?

9        A.   Sure.

10        Q.   Thank you.  I'll do my best today to

11 ask you clear questions, but if you don't

12 understand a question, please let me know, and

13 I'll try to rephrase it.

14        A.   Yes.

15        Q.   Otherwise, I'll assume that you

16 understood the question.

17        A.   Yes.

18        Q.   It's important today as we proceed

19 that you provide audible answers, as the court

20 reporter can't transcribe gestures or uh-huhs or

21 uh-uhs; so yes, no.  I know you have been deposed

22 before.

23        A.   Yes.

24        Q.   So you know the drill.  Okay.

25 Similarly, please wait until I'm finished asking a
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1 question to answer it, so that she can transcribe

2 properly.  Is there any reason -- oh, one more.

3 If you need a break at any time, please let me

4 know.

5        A.   Yes.

6        Q.   I just ask that a break isn't

7 requested while a question is pending.  And if you

8 feel tired at any time, we've allocated two days

9 for your deposition, again, please feel free to

10 let me know.  I'll finish my line of questions,

11 and we can adjourn.

12        A.   Yes.

13        Q.   Is there any reason you can't testify

14 truthfully today?

15        A.   No.

16        Q.   Are you on any medication that would

17 affect your ability to testify today?

18        A.   No.

19        Q.   Are you currently employed?

20        A.   I do handle two or three projects a

21 year.

22        Q.   What kinds of projects?

23        A.   Projects relating to intellectual

24 property and advertising claims.

25        Q.   Do you testify -- are they --
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1 withdrawn.

2             Are those projects that you perform in

3 the capacity as an expert consultant or --

4        A.   Yes, as a consultant.

5        Q.   In connection with litigation?

6        A.   Yes.  Although, I have not testified

7 formally in about five or six years.

8        Q.   So you consult on litigation matters

9 related to false advertising and false claims; is

10 that accurate?

11        A.   Yes.

12        Q.   In the past -- in the last year, what

13 types of cases have you worked on?

14        A.   I don't remember specifically.

15 Probably advertising claims.  As I said, cases are

16 advertising claims or intellectual property

17 issues.

18        Q.   Involving what kinds of products or

19 services in the past year?

20        A.   There have probably only been two or

21 three projects, and I really don't remember.

22        Q.   Before you began consulting work, what

23 did you do?

24        A.   I was in the marketing research

25 business for about 35 years.  23, roughly, of
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1 those years, I was a research executive at General

2 Foods.  Before that, I worked for a major

3 advertising agency in research for two years.  I

4 worked for a consumer products company in research

5 for four years, and I worked for a research

6 supplier for three years.

7        Q.   And in the marketing research

8 business, what were the scope of your

9 responsibilities?  Let's start at General Foods.

10 Well, let's start with your first position.

11        A.   My first position, I started as an

12 assistant to the chief statistician, and then I

13 became responsible for the work on a major

14 continuing project.  And then I worked on specific

15 projects for specific clients.  That covered three

16 years interrupted by Army service.

17             After that, I worked for four years as

18 a senior researcher with Best Foods Corn Products

19 which related to food and laundry products.  And

20 then I moved to Foote Cone & Belding, a major ad

21 agency, where I worked -- I handled all of the

22 research for a number of clients.

23             Then I moved to General Foods.  After

24 six months, I became the manager of research in

25 their smallest division department, then moved to
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1 the largest division department.  Then they

2 centralized.  And after a little while, I became

3 director of survey research, responsible for all

4 of the surveys and studies, research studies the

5 company did.  In the last couple of years, they

6 reorganized again, and I was responsible for about

7 four or five specialty areas.

8             In 1986, after the company was

9 purchased by Philip Morris, I left to become a

10 consultant.  And from '86 until now, I've been

11 doing that sort of work.  The last couple of

12 years, the volume has been two or three projects.

13 Prior to that, it was a lot of projects per year

14 for all sorts of clients, essentially lawyers.

15 Maybe I worked for a hundred different law firms.

16        Q.   Did you work for -- did you perform

17 any work for DLA Piper?

18        A.   Not that I recall.

19        Q.   Did your consulting firm have a name?

20        A.   Al Ossip Marketing Research

21 Consulting.  It was a one man operation.

22        Q.   So you did not have a staff?

23        A.   No.

24             MS. RODRIGUES:  Let's mark these

25        together.  Mark them as Exhibit 1.
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1

2             (Exhibit Ossip-1, DOCUMENT ENTITLED

3             NOTICE OF SUBPOENA FOR ORAL

4             EXAMINATION OF DR. ALVIN OSSIP AND

5             SUBPOENA TO TESTIFY AT A DEPOSITION IN

6             A CIVIL ACTION, marked for

7             identification.)

8

9        Q.   Mr. Ossip, please take a look at what

10 has been marked as Ossip Exhibit 1.  Have you seen

11 this document before?

12        A.   Yes.

13        Q.   What is it?

14        A.   It's a subpoena which indicates the

15 topics that I'm going to be deposed on.

16        Q.   Is it your understanding that you are

17 testifying today pursuant to the subpoena?

18        A.   Right.

19        Q.   What is your understanding of the

20 nature of the current proceeding between the

21 parties in the Trademark Trial and Appeal Board of

22 the U.S. PTO?

23        A.   There have been a number of trials

24 over the years that I was involved in, you know,

25 15, 17 years ago.  And apparently, the TTAB is

Page 9

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1 going to make a decision on the ownership of the

2 brand name Cohiba.  That's my understanding.

3        Q.   And you are familiar with the

4 petitioner in this proceeding, Cubatabaco; that is

5 accurate to say?

6             MR. KRINSKY:  Excuse me.  I didn't

7        hear the question.

8        Q.   You are familiar with the petitioner

9 in this proceeding, Cubatabaco?

10        A.   Rabinowitz Boudin?

11        Q.   The petitioner, Cubatabaco, first.

12        A.   They have been the client, but I have

13 worked for their law firm.

14        Q.   Understood.  What were the

15 circumstances under which you first became

16 familiar with, let's start with the law firm,

17 Rabinowitz Boudin?

18        A.   I was hired to work on a case.  I

19 believe this may have been the first case.  There

20 may have been another one, but I worked on this

21 case.

22        Q.   And by "this case," you mean the

23 district court litigation that you testified at

24 trial in 2003, I believe?

25        A.   The study was done in 2000 relating
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1 to, essentially, confusion between General Cigar

2 Cohiba and the Cuban Cohiba.

3        Q.   Did you prepare any other reports in

4 connection with the district court litigation?

5        A.   I prepared two reports, one which was

6 after my study, I believe.  I reviewed a lot of

7 material that was provided by General Cigar.  I

8 reviewed this material and summarized things that

9 were relevant to the issues.  I also, I guess,

10 prepared a defense of my study, which was

11 critiqued by an expert for General Cigar.

12        Q.   And that defense, was that a separate

13 document, or was that included in your written

14 direct examination testimony, if you recall?

15        A.   It was probably my examination

16 testimony.

17        Q.   Okay.  Are you aware that in this

18 proceeding, that Cubatabaco intends to rely solely

19 on your expert reports and the testimony from the

20 district court proceeding?

21             MR. KRINSKY:  Objection.

22        A.   I don't understand.

23             MR. KRINSKY:  And you are asking the

24        witness, a non-lawyer, about a legal

25        question.  And any understanding he had
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1        would have come from -- entirely from

2        conversations with counsel which would be

3        privileged.  And therefore, I'm instructing

4        the witness not to answer.  You may ask, if

5        you wish, without objection from me, if he

6        has seen any documents from the case

7        relevant to that question.

8             MS. RODRIGUES:  I don't think the

9        question of whether the witness is aware

10        that his reports from 2001 and 2002 will be

11        used in this proceeding implicates

12        privilege.  If you'd like, I can rephrase

13        the question.

14             MR. KRINSKY:  Now what you just said

15        was not your question.

16             MS. RODRIGUES:  All right.

17

18 BY MS. RODRIGUES:

19        Q.   Are you aware that your reports that

20 you prepared for the district court litigation in

21 2001 and 2002 will be used in this proceeding or

22 may be used in this proceeding?

23        A.   I'm assuming it would be.

24        Q.   Have you consented to Cubatabaco's use

25 of those reports and the testimony from the
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1 district court litigation and the current

2 proceeding before the TTAB?

3        A.   Yes.

4        Q.   When was that?  When did you give that

5 consent?

6        A.   When I was contacted maybe a month or

7 so ago by Mr. Krinsky.

8        Q.   Do you recall when exactly you were

9 contacted?

10        A.   Probably the beginning of May.

11        Q.   Have you provided any written consent

12 to Mr. Krinsky or the Rabinowitz Boudin firm?

13        A.   Well, I signed various forms.  I'm not

14 sure whether that was included.

15        Q.   What kind of forms did you sign?

16        A.   I really can't say, but in regard to

17 my studies, they paid me to conduct the research.

18 So my assumption is that they own the studies.

19        Q.   So were those forms that you signed 15

20 years ago in connection with the district court

21 litigation or forms that you signed recently?

22        A.   I signed recently, which is probably

23 the contract between the law firm and myself.

24        Q.   Your contractor retainer letter?

25        A.   Yeah, retainer letter.

Page 13

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1        Q.   Okay.  When did you sign a retainer

2 letter?

3        A.   Probably earlier this month.

4        Q.   Earlier this month in June?

5        A.   I believe.  I'm not sure.

6             MS. RODRIGUES:  I call for the

7        production of the retainer letter.

8

9 DOCUMENT/INFORMATION REQUESTED

10

11             MR. KRINSKY:  We'll do that.

12        Q.   Have you reviewed the amended petition

13 of cancellation filed by Cubatabaco in this

14 proceeding in about June 2011?

15        A.   I'm not sure.

16        Q.   Were you consulted by Cubatabaco at

17 any time before, let's say, a month ago or

18 beginning of May in connection with this

19 proceeding since the last -- let me clarify.

20             Since the last trial, since the last

21 district court proceeding, have you been contacted

22 by, I'll specify, the Rabinowitz firm,

23 specifically in connection with this proceeding

24 before May -- before you were contacted in May?

25             If that makes sense, you can answer
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1 it.

2        A.   I do not believe so.

3        Q.   Okay.  But there were other matters

4 that you worked on, on behalf of the Rabinowitz

5 firm?

6        A.   There was one other project, yeah.

7        Q.   And which project was that?

8        A.   It related to Guantanamera cigars.

9        Q.   We'll come back to that in a minute.

10             When you were contacted in May, was it

11 by Mr. Krinsky?

12        A.   I believe so.

13        Q.   Have you been requested to issue a new

14 expert report or survey in connection with this

15 proceeding?

16        A.   No.

17             MR. KRINSKY:  Objection.  That would

18        be privileged information, but he answered

19        it anyway.

20        Q.   Have you been requested -- or are you

21 performing any other additional work in connection

22 with this proceeding; research, independent

23 research, review of materials, anything like that?

24             MR. KRINSKY:  I object to the

25        question.  I don't know what you mean by
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1        "additional work."  Additional work,

2        additional to what?

3             MS. RODRIGUES:  Let's keep the

4        speaking objections to a minimum.  Again,

5        you may object, but I -- and I'm happy to

6        rephrase my question.

7             MR. KRINSKY:  Thank you.

8        Q.   Have you performed -- is it your

9 understanding that you will be performing

10 additional research in connection with the current

11 proceeding?

12             MR. KRINSKY:  Object.  Same objection

13        as to form, the meaning of the question.

14        Q.   You can answer if you understand it.

15        A.   I have no understanding at the moment

16 that I will do any additional research.

17        Q.   Have you performed any independent

18 research in connection with this proceeding?

19             MR. KRINSKY:  Objection to form as to

20        the word "independent."

21        A.   And the word "research."

22        Q.   You can answer if you understand it.

23        A.   Well, I've been on the Internet.

24        Q.   With counsel or by yourself?

25        A.   By myself and reviewed material that I
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1 was given.

2        Q.   Are you being compensated for the time

3 that you have spent on the Internet?

4        A.   Yes.

5        Q.   At what rate?

6        A.   For the hours that I charge, it's $600

7 per hour.

8        Q.   Are you being compensated for the time

9 you have spent reviewing materials that you were

10 given, I assume, by the law firm Rabinowitz

11 Boudin?

12        A.   Yes.

13        Q.   At the same rate?

14        A.   Yes.

15        Q.   That is pursuant to your retainer

16 letter?

17        A.   Yes.

18        Q.   Are you being compensated for your

19 testimony today?

20        A.   Yes.

21        Q.   Will you be compensated for any other

22 work that you may be requested to do in connection

23 with this proceeding?

24        A.   Yes.

25        Q.   How many hours have you billed on this
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1 case so far?

2        A.   I haven't billed any.  I'm just

3 keeping track of it.

4        Q.   How many hours have you kept track of

5 so far?

6        A.   I would guess, maybe 15.

7        Q.   What materials have you been provided

8 with by counsel?

9        A.   A large stack of information on

10 Internet sites of companies that sell tobacco,

11 sell cigars, some copies of print ads that General

12 Cigar has run.  Various other things, a few pages

13 of this or that.

14        Q.   Anything you remember in particular?

15        A.   The key thing was that information

16 from the retailers, and then there was other

17 information relating to a couple of articles or

18 news articles relating to the embargo activity

19 recently.

20        Q.   Anything else?

21        A.   Those were the key things that I

22 looked at.  There were other little things, some

23 of which, you know, I didn't quite understand.

24        Q.   Do you recall what the little things

25 were, regardless of your understanding?
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1        A.   Yeah, there was things about, and

2 maybe it had to do with Instagram or one of those

3 services, where if you read an article and you

4 clicked on something, you were sent to the General

5 Cigar site.  You know, I didn't understand that,

6 but that is what I was told.

7        Q.   Have you performed market research on

8 digital branding strategies?

9        A.   What do you mean by "digital branding

10 strategies"?

11        Q.   Social media branding strategies,

12 Instagram marketing, anything like that?

13        A.   I've done research relating to the

14 Internet.  I haven't done research relating to

15 Instagram or Twitter or one of those.

16        Q.   What about Facebook?

17        A.   Not that I recall.

18        Q.   You have never done any quantitative

19 or qualitative research about how consumers

20 interact with digital media or social media sites

21 like those?

22             MR. KRINSKY:  I object to the compound

23        question.

24             MS. RODRIGUES:  I'll break it down.

25        Q.   You've never done quantitative
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1 research in connection with digital media; is that

2 accurate to say?

3        A.   Would the Internet be included in

4 that?

5        Q.   Let's narrow it to social media.  Have

6 you ever done quantitative research on consumer

7 interaction with social media?

8        A.   Meaning what; Facebook, Twitter?

9        Q.   Facebook, Twitter, Instagram.

10        A.   Not that I recall.

11        Q.   What about qualitative research with

12 respect to social media; Facebook, Instagram or

13 Twitter?

14        A.   Not that I recall.

15        Q.   Any other materials that you recall

16 reviewing?

17        A.   Yes, Mr. Hacker's report and

18 Mr. Hacker's deposition recap.

19        Q.   Were you provided with any documents

20 from General Cigar?

21        A.   Not that I'm aware of.

22        Q.   Since your reports in connection with

23 the district court litigation, have you done any

24 surveys regarding consumers of premium cigars?

25        A.   I worked on Guantanamera.
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1        Q.   Did you do a survey on Guantanamera?

2        A.   I don't know.  That was, like, eight

3 years ago.  I don't know if I did.

4        Q.   Have you done any surveys measuring

5 consumer awareness of premium cigar brands since

6 the district court litigation?

7        A.   Not that I recall.

8        Q.   How about surveys measuring consumer

9 confusion in the premium cigar market since 2003?

10        A.   Not that I recall.

11        Q.   Any research regarding changes in the

12 premium cigar market?

13        A.   Not that I recall.

14        Q.   Since the district court litigation,

15 have you done research on the sources of

16 information that consumers of premium cigars

17 consult when making purchasing decisions?

18        A.   Have I done any research?  No, I

19 haven't done any research, but I might have

20 analyzed research that General Cigar might have

21 had, which might have been given to me after the

22 case.  I don't know the timing of it, but I did

23 issue a report after I reviewed the data, which

24 might have been, I don't know, 2001.  I'm not

25 sure.  It might have been earlier.
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1        Q.   I don't think it was after the case,

2 if it's what I'm thinking of.

3        A.   Might have been 1998.  I don't know.

4 The date might have been earlier.

5        Q.   We'll get to that.

6        A.   Okay.

7        Q.   I'm not trying to trick you.

8        A.   No, I understand.

9        Q.   We'll get to that, yeah.

10             Since the district court litigation,

11 have you conducted any research on the sources of

12 information that are available to consumers of

13 premium cigars?

14             MR. KRINSKY:  Objection.  I'm not sure

15        what time frame you are talking about.  The

16        work he did, he testified in response to

17        your question, in connection with -- since

18        May, and then there is the end of the

19        district court litigation.  Are these

20        questions about that interim period?

21             MS. RODRIGUES:  They are, and if that

22        is not clear, we can clarify that now.

23        Q.   It's about the interim period between

24 the conclusion of the district court litigation

25 and your contact with Rabinowitz Boudin in May.
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1 Does that clarify things?

2        A.   Well, I don't recall when my report

3 was issued reviewing General Cigar information.

4 And I also had, I guess it was my testimony, after

5 my trial testimony in reaction to their expert.

6 So that was issued after the trial.

7        Q.   The transcript, you mean?

8        A.   Yeah.  But other than that, no.

9        Q.   Okay.  How about, again, in the same

10 period of time, and all of these questions will

11 cover that same period of time.  Have you done any

12 research on the effect of the Cuban embargo on the

13 ability of U.S. consumers to purchase Cuban cigars

14 in the United States?

15        A.   No.

16        Q.   How about any research on the U.S.

17 consumers' awareness on the Cuban embargo?

18        A.   No.

19        Q.   Any surveys or studies on the same

20 topic besides research?

21        A.   No.

22        Q.   How about any research on consumer

23 awareness of parallel brands in that time frame?

24        A.   No.

25        Q.   Same question with respect to any
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1 surveys or studies?

2        A.   No.

3        Q.   Have you reviewed the media coverage

4 of this, of the longstanding dispute between the

5 parties since the district court litigation?

6        A.   I've seen various and sundry things

7 relating to that.

8        Q.   I understand that you have a great

9 deal of experience as a consulting and testifying

10 expert.  So I would like -- I'm going to do my

11 best to keep the next line of questions as narrow

12 as I can.

13        A.   Okay.

14        Q.   And as relevant as I can.  But since

15 the district court litigation, how many times have

16 you served as an expert witness, testifying

17 witness in a trademark infringement case?  You may

18 approximate, if you wish.

19        A.   Since 2000?

20        Q.   Since 2003.

21        A.   I gave Mr. Krinsky a list of all of

22 the cases in which I have been a testifying

23 witness.  And in addition to that, there are cases

24 where I was deposed but was never called to be a

25 witness before a judge or a jury.  So I don't
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1 remember.  I'd have to see the list to be able to

2 answer the question.

3             MS. RODRIGUES:  We'll call for

4        production of the list.

5             MR. KRINSKY:  It may make things

6        easier.  I was going to introduce it later,

7        but if you would like, you can make this

8        your exhibit.

9             MS. RODRIGUES:  I don't need to make

10        it my exhibit now.  If you'll introduce it

11        later, then I don't need to call for

12        production of the list.

13             MR. KRINSKY:  Okay.

14             MS. RODRIGUES:  All right?

15             MR. KRINSKY:  Very good.

16             MS. RODRIGUES:  Good.

17        Q.   And you mentioned you were retained by

18 the Rabinowitz firm in connection with the

19 Guantanamera case; is that correct?

20        A.   Yes.

21        Q.   Any other cases where you were

22 retained by the Rabinowitz firm since 2003?

23        A.   Yes.

24        Q.   What were those?

25        A.   Havana Club Rum.
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1        Q.   Was that before or after 2003, if you

2 recall?

3        A.   Probably was before.

4        Q.   After 2003?

5        A.   No, probably before.

6        Q.   Oh, sorry.  But how about cases after

7 2003, were there any others in addition to

8 Guantanamera?

9        A.   No, not that I recall.

10        Q.   What about any cases other than the

11 district court litigation where the client was

12 either Cubatabaco or the company Habanos S.A.?

13        A.   No.

14        Q.   Is Rabinowitz Boudin the firm that

15 represented -- withdrawn.

16             Was the Rabinowitz Boudin firm

17 involved in the Havana Club dispute?

18        A.   Yes.

19        Q.   Approximately how much have you

20 invoiced the Rabinowitz Boudin firm over the

21 course of your career?

22        A.   Over the course of my career?

23        Q.   Uh-huh.

24        A.   I'll make a guess.

25        Q.   Sure.
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1        A.   250, 300,000.

2        Q.   Since 2003, have you been involved in

3 any cases, whether trademark infringement, false

4 advertisement or otherwise, involving luxury goods

5 or luxury products.

6        A.   I probably have, but I don't recall.

7 I was quite active between 2003 and 2012.  It's

8 after that, that I've only been doing two or three

9 projects a year.

10        Q.   Is that a formal retirement, or you

11 just slowed down?

12        A.   Well, my wife passed away, and I

13 slowed down.

14        Q.   I'm very sorry to hear that.

15             Other than Guantanamera, were there

16 any cases involving cigars?

17        A.   No, I don't recall any.

18        Q.   How about tobacco products?

19        A.   I'm not sure.

20        Q.   Have you ever held any academic

21 positions?

22        A.   I have taught some classes, but I did

23 not have a formal position.

24        Q.   What classes were those?

25        A.   In marketing research.
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1        Q.   Where?

2        A.   Where.  I'm trying to remember.  In a

3 college in Westchester.

4        Q.   And about what time frame?

5        A.   Maybe in the '90s.

6        Q.   Anything since 2003?

7        A.   If yes, it was modest.

8        Q.   Modest?

9        A.   (Nodding head.)

10             Of course, I've taught classes at

11 General Foods, which had a very large marketing

12 research department.

13        Q.   Where is General Foods located?

14        A.   General Foods no longer exists.  It

15 was bought by --

16        Q.   You mentioned that.

17        A.   -- Philip Morris in 1985, I think, and

18 it was then merged with Kraft.

19        Q.   Got it.

20             Since 2003, have you given any

21 lectures or speeches relating to market research

22 or survey methodology?

23        A.   I probably have.  I'm not sure of the

24 dates, but I did work with some lawyers who were

25 doing classes.  And I was invited as a guest, and
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1 I did participate in seminars.

2        Q.   Are there any transcripts or records

3 of these lectures, speeches, seminars?

4        A.   There might be in my voluminous files.

5             MS. RODRIGUES:  I call for production

6        of those, if they exist.

7

8 DOCUMENT/INFORMATION REQUESTED

9

10        Q.   Have you authored any academic

11 articles?

12        A.   Yeah, there were a couple.

13        Q.   Do you recall what they were about?

14        A.   No, not really.  I may have been a

15 co-author with some other people.  I don't recall.

16        Q.   Do you recall approximately when they

17 were published?

18        A.   No.

19        Q.   How about any books, have you authored

20 any books?

21        A.   No.

22        Q.   And I believe you mentioned that you

23 have not served as a testifying expert in the past

24 five or six years; is that correct?  Did I

25 remember that correctly?
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1        A.   Yeah, I remember my last case, which

2 might have been 2012, maybe 2011.  I'm not sure.

3        Q.   And what case was that?

4        A.   It had to do with a claim made on a

5 drug package, and the point was that the claim

6 gave the false impression about what the drug did,

7 and we won that case.

8        Q.   Who did you --

9        A.   The product may have been, like,

10 Myoflex, something like that.  It's probably in my

11 list of cases.

12        Q.   Probably.  Who did you represent, or

13 who retained you in that case?

14        A.   The company that challenged it.  I

15 don't remember the name.

16        Q.   You prevailed in showing that there

17 was a false advertising claim on the --

18        A.   Misunderstanding, that the claim gave

19 people the wrong impression.

20        Q.   Okay.  What did you do to prepare for

21 your deposition today?

22        A.   What did I do?

23        Q.   Yes.

24        A.   I reread the material that I had

25 produced from 2000 to 2003, whatever the time
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1 period was, and I reviewed materials that

2 Mr. Krinsky gave me, paying particular attention

3 to the online ads of tobacco retailers.  And I did

4 some searching on my own on the Internet, putting

5 in various search terms and tracking some of the

6 information that appeared.

7        Q.   Did you --

8        A.   I also, as I said before, I read the

9 report and deposition of Mr. Hacker.  And that's

10 basically it, that I remember.

11        Q.   When you were doing your own searching

12 on the Internet, did you print out any materials?

13        A.   Did I print out any material?

14        Q.   Uh-huh.

15        A.   I'm not sure.

16        Q.   If you did --

17        A.   I copied some things off it.

18        Q.   Copied, okay.  What does that mean,

19 copied?

20        A.   Well, I have in my pocket a sheet

21 where I abstracted some material that I either saw

22 on the Internet or saw in the material that

23 Mr. Krinsky gave me.

24             MS. RODRIGUES:  I'll call for

25        production of the sheet, to the extent it
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1        doesn't contain any privileged information.

2

3 DOCUMENT/INFORMATION REQUESTED

4

5        Q.   So by "copied," do you mean that you

6 reviewed the screen and the materials on the

7 Internet and took handwritten notes?

8        A.   Yes.

9        Q.   Okay.  Did you save any of your search

10 histories?

11        A.   Did I save search histories?

12        Q.   Yeah.

13        A.   No.

14        Q.   Is it possible that the websites you

15 visited are still stored in your browser history?

16        A.   They might well be.  I don't know

17 enough technically.

18        Q.   Sure.

19             MR. KRINSKY:  I'm sorry.  I didn't

20        hear the last answer.

21             MS. RODRIGUES:  I think he said, "I

22        don't know enough technically."

23             MR. KRINSKY:  Okay.  Thank you.

24        Q.   To the extent there are pages saved or

25 documents that exist that can be recreated from
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1 your independent search, I call for the production

2 of those materials as well.

3        A.   Okay.

4

5 DOCUMENT/INFORMATION REQUESTED

6

7        Q.   Okay.  Did you meet with counsel in

8 preparation for your deposition today?

9        A.   Yes.

10        Q.   How many times?

11        A.   We've met a couple of times.  The

12 first time just to talk about the situation, to

13 see if I'd be interested in participating and

14 whether I was physically able to do so.  And then

15 we met a couple of other times, one where he

16 provided me with the material.  And we, generally,

17 talked about questions I might have, some

18 information I would like, and we also discussed my

19 viewpoint, which I gave.

20        Q.   And when was the first meeting when

21 you discussed, I suppose, whether you would still

22 be interested and capable of working on this case?

23        A.   I don't know offhand.  Maybe it was

24 beginning of May.  I'm not sure.

25        Q.   And since then, I think you said you
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1 recall meeting a couple of more times.  When were

2 those meetings?

3        A.   Well, they stretched out from sometime

4 in May to recently.  So it'd be a meeting, an

5 interval, another meeting, and I'd get material

6 that I looked over.

7        Q.   When was your last meeting?

8        A.   I think it was yesterday.

9        Q.   And who did you meet with?

10        A.   Pardon?

11        Q.   Who did you meet with?

12        A.   The gentleman to my left.

13        Q.   Was anybody else present?

14        A.   No.

15        Q.   No?  Did you have any conversations

16 regarding this matter with anyone other than

17 counsel?

18        A.   Well, there is an associate who works

19 in his law firm that I had some brief telephone

20 conversations.

21        Q.   Who was that?

22        A.   His name escapes me for the moment.

23        Q.   Did you speak with Mr. Siegel at all?

24        A.   No.

25        Q.   Let's move on to the next topic.
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1             In your opinion, what factors are

2 important in creating a survey designed to measure

3 brand awareness?

4        A.   Could you break that down a bit.  That

5 is such a broad question.

6        Q.   It is very broad.  Let's start with a

7 foundation.

8             What does "brand awareness" mean to

9 you?

10        A.   Just what those words indicate.  A

11 given respondent's awareness of a brand.

12        Q.   And how can that be measured?

13        A.   Typically, by asking the respondent a

14 question.

15        Q.   What kind of question?

16        A.   The question can be asked in various

17 ways.  There is aided awareness, in which I ask

18 you to name all of the brands you can think of in

19 a described category.  That is unaided.  Then

20 there is aided awareness, where I typically give

21 you or mention a list of brands and ask you

22 whether you have heard of that brand or not.

23        Q.   So in -- go ahead.

24        A.   So those are the classic breaks,

25 unaided and aided.
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1        Q.   And if you were measuring unaided

2 awareness, you would ask a question such as, when

3 you think of premium cigars, what comes to mind,

4 what brands come to mind?

5        A.   Right, but the issue in asking that

6 sort of question is whether you follow it up with

7 other probes.

8        Q.   Such as what?

9        A.   Depends on your purpose, but if I

10 asked you any brands of premium cigars, I might

11 follow it up by saying brands of premium cigars

12 made in this country or that country, because

13 people don't tell you the names of all the cigars

14 they are aware of.

15             If you asked about cars, I'm sure

16 there are many, many cars that you are aware of.

17 Porsches, for example, they might not think of

18 when they think about cars.  They might just

19 mention the more popular ones or the ones they

20 own.

21        Q.   So if you wanted to get a more

22 targeted response, you can narrow the category to

23 luxury cars or German manufactured cars?

24        A.   Or foreign manufactured.  It depends

25 on what the purpose is what clues you give to the
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1 categories you are interested in.

2        Q.   And when you are creating or when one

3 creates a survey to measure brand awareness, how

4 would you define the appropriate universe of

5 survey participants?

6        A.   How would you --

7        Q.   How would you define the appropriate

8 universe of participants?

9        A.   Again, it depends on the purpose of

10 the study and the status of the category you are

11 involved in.  You may want users, and if you want

12 users, what is the time period or what are the

13 frequency of use, or what is the amount of use.

14 You may want potential users.  Then you have to

15 determine how you ask the questions to get at

16 potential users.  So it's largely a focus of the

17 purpose.  And once you have determined the

18 purpose, then you try to write the questions so

19 that they get you a reasonable estimate of what

20 you are looking for.

21        Q.   If you were measuring or if you had

22 measured brand awareness among potential or actual

23 consumers of premium cigars, how would you define

24 the proper universe of that?

25             MR. KRINSKY:  I'll object to the form.
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1        It's a compound question.

2        Q.   If you understand it, you can answer.

3 If not, I can rephrase it.

4        A.   Well, first you have to define what

5 premium means.  Okay.  And if you want users, then

6 you ask a question which relates to usage.  If you

7 want potential users, you ask a question or

8 questions that relate to potential use, typically,

9 with some time frame maybe.  Or you can ask

10 awareness and then ask information about the cost

11 of the cigars in order to determine which are

12 premium.

13        Q.   So you could define a price floor, for

14 example, consumers who are interested in

15 purchasing cigars or regularly, perhaps, have

16 purchased cigars above a certain unit price to

17 establish a category; is that more or less

18 accurate?

19        A.   Right.

20             MR. KRINSKY:  Objection as to form.

21             MS. RODRIGUES:  That's fine.

22        Q.   You can go ahead and answer it.

23             MR. KRINSKY:  You can answer it.

24        A.   It can get tricky to ask the question.

25 There are different ways to do it.  And again, it
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1 depends on your purpose and the degree of accuracy

2 you really care about.

3        Q.   In selecting potential users, what

4 kinds of limiting factors would you insert to make

5 sure that those potential users are actually

6 likely to use the product in question?

7        A.   You'd have to devise the question here

8 to make it appropriate.  It all depends on each

9 case.

10        Q.   What about for a survey designed to

11 measure consumer confusion, how would you define

12 an appropriate universe of survey participants to

13 measure confusion amongst premium cigar users?

14        A.   Confusion of what?

15        Q.   Brand confusion, source confusion.

16        A.   It's kind of tricky, and the Cohiba

17 case is very tricky.  Because, typically, if you

18 measure a brand name, there is one company that

19 owns or controls that brand, and that is what

20 people generally think.  So you can ask about

21 brands.  In a situation we have here, where two

22 organizations are using the brand name, it gets

23 very tricky.

24        Q.   So how would you select a universe in

25 the Cohiba case?  If you were performing a new
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1 study today -- let me rephrase the question.

2 Withdrawn.

3             If you were performing a new study

4 today to measure source confusion between the

5 Cuban Cohiba and General Cigar Cohiba, how would

6 you select your universe of participants?

7        A.   By "source confusion," do you mean

8 made by the same company, affiliated or

9 associated, or with authorization or permission?

10 Do you mean all those three aspects?

11        Q.   I believe, in the 2001 survey, you

12 measured all three of those aspects.

13        A.   Yeah, that's the classic --

14        Q.   Yeah.

15        A.   -- definition of confusion.

16        Q.   Let's use that as the premise.  How

17 would you select your universe of participants?

18        A.   If it were relevant, I might define

19 usage and get current users and then ask them some

20 questions.  I might have to expose a product to

21 them, like I did in my survey, and ask the extent

22 to which they think A and B, A and the exposed

23 product have a business connection.

24        Q.   Why is it important to get current

25 users?
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1        A.   Well, that is typically the key group,

2 current users.

3        Q.   Why?

4        A.   Because that is the market, as you

5 define it today.

6        Q.   Would you perform a survey of past

7 users?

8        A.   Past users?  Depended on my purpose.

9 You know, if I wanted to recapture past users, I

10 might include them.

11        Q.   For what reasons might you want to

12 capture past users?

13        A.   Well, one, to find out why they are

14 past users.  The more restricted the category was

15 the more important it might be to me to define the

16 category.  Why did they stop using my product

17 category might be interesting to me.  Okay.  If it

18 was normal turnover, a product that you use and

19 then move on, you might not be interested.

20        Q.   In measuring source confusion, would

21 you survey past users?

22        A.   Past users, is there a particular

23 reason to, I don't know.

24        Q.   Can you think of any reasons where

25 you would?
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1        A.   Why I would research past users, in

2 which category?

3        Q.   Source confusion study, premium

4 cigars, let's say.

5        A.   People who no longer smoke the

6 category, would I be interested if they were

7 confused between product A and product B, I can't

8 think of a major purpose offhand, but there might

9 be.

10        Q.   But you think that, typically, if you

11 were surveying past users and doing market

12 research, you would be more interested in the

13 reasons why those past users quit using a product;

14 do you agree with that?

15        A.   Right, although you might have a

16 reason to want to find out what the situation was

17 a number of years before.  So you might ask, what

18 brands did you use in this time period or that

19 time period if you are trying to reconstruct

20 something.  You know, it would have to be a

21 specific purpose.

22             Generally, the general purpose in

23 speaking about market research in general is to

24 find out why they are past users.  Typically, you

25 are interested in the past users of your own
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1 brand.  Why did they leave you.  Why did they

2 switch.  What are they now using.  What attributes

3 are they looking for in the product category.

4        Q.   If you were preparing a survey today,

5 in 2017, to measure the topics that you measured

6 in 2000, which is brand awareness and source

7 confusion, would you use a different methodology

8 than what you used in 2000, 2001?

9        A.   Well, I would like to learn, before I

10 answer that question, for example, what the sales

11 of General Cigar were in the years from when they

12 relaunched in '97 through 2000, and see what the

13 sales are in recent years to see if the brand has

14 grown or not.

15        Q.   Why is that important?

16        A.   I might isolate some people and ask

17 them questions differently or analyze them

18 differently.  Again, it all depends on your

19 purpose.

20        Q.   So just going back, I'm going to reask

21 the question.  You mentioned that you'd like to

22 learn what the sales of General Cigar's Cohiba

23 were in recent years to see if the brand has

24 grown.  And my question was, why is that

25 important?
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1        A.   Well, I have no idea what the status

2 of the brand is.  If it has grown a lot and become

3 well-known, more well-known than it was 17 years

4 ago, that might affect some of the questions I

5 would like to ask.

6        Q.   In what manner would it affect the

7 questions you would like to ask?

8        A.   Well, I might do some pretest to find

9 out what they are referring to, because it was an

10 issue in General Cigar research and, potentially,

11 in my research.  When people said Cohiba, you

12 didn't necessarily know what they were referring

13 to.  Confusion could exist unless a brand has been

14 popular for a long time, and people can identify

15 that they are talking about that specific brand.

16             So I'm really answering without

17 knowing what the real context of the desired

18 information is, what the purpose is.  You know,

19 the research could be done the same way it was

20 done before, where people are shown a product, and

21 some will be familiar with it, and some won't be

22 familiar with it.  And you can answer questions

23 that relate to potential confusion.

24        Q.   But without knowing what the current

25 status and awareness of the General Cigar brand
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1 is, it would be difficult to design an accurate

2 survey?

3        A.   If you told me it was the 40th premium

4 brand, it would be different than if you told me

5 it was the second premium, second selling premium

6 brand.

7        Q.   Have you done any research since --

8 between 2003 and May of this year as to the status

9 of General Cigar's Cohiba brand?

10        A.   No.

11        Q.   You don't know what General Cigar's

12 sales volume are in the United States?

13        A.   No.

14        Q.   You don't know how much General Cigar

15 spends on advertising in the United States?

16        A.   No.

17        Q.   Is it true that confusion dissipates

18 or can dissipate over time?

19             MR. KRINSKY:  Objection to the

20        question.  It's a compound question.

21        Q.   Is it true that confusion can

22 dissipate over time?

23        A.   Can, yes, has the potential to.

24        Q.   Do you recall a survey critique that

25 you performed in the case of Wallach versus
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1 Longevity Network Limited?

2        A.   No.

3        Q.   Let me see if I can refresh your

4 recollection.

5             MS. RODRIGUES:  Exhibit 2.

6

7             (Exhibit Ossip-2, DOCUMENT ENTITLED

8             EXPERT REPORT OF ALVIN OSSIP IN THE

9             CASE OF WALLACH VERSUS LONGEVITY

10             NETWORK LIMITED, marked for

11             identification.)

12

13        Q.   Please take a look at what has been

14 marked as Exhibit 2, and I appreciate that this

15 document has been pulled from Westlaw, so I'm sure

16 it's not in a form that you are familiar with.

17 But if you can just take a moment to review it,

18 and let me know if it's familiar to you.

19        A.   Let you know what?

20        Q.   If it's familiar to you, if you

21 recognize it.

22        A.   This is quite a long piece.

23             MR. KRINSKY:  Well, I ask that the

24        witness be given sufficient time to review

25        the whole document if you are going to ask
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1        him about it.

2             MS. RODRIGUES:  That's fine.

3        Q.   Take your time.  We can go off the

4 record while you review.  We can stay on.

5        A.   Okay.  I've --

6             MR. KRINSKY:  I haven't finished.

7             THE WITNESS:  Oh, I'm sorry.

8             MR. KRINSKY:  I'd like to note that

9        Mr. Ossip and I, I would guess, took

10        perhaps five minutes in reviewing this

11        document.

12             MS. RODRIGUES:  That's fine.

13        Q.   Mr. Ossip, do you recognize this

14 document?  Are you familiar with it?

15        A.   No, I don't recognize the specific

16 document, but the names of the two parties are

17 familiar to me.

18        Q.   And did you perform an expert report

19 in connection with this proceeding?

20             MR. KRINSKY:  Are you asking whether

21        he recalls it or on the basis of this

22        current document?

23        Q.   Do you recall it?

24        A.   This is a review of someone else's

25 study.  So I don't know what I did, if anything.
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1        Q.   If you look at the top, there is a

2 case caption, and then below that, it says "Expert

3 report of Alvin Ossip."  Do you see that?

4        A.   Yes.

5        Q.   And if you go down to the first

6 paragraph, it says, "Retention by counsel for

7 defendant."  Do you see that?

8        A.   Yeah.

9        Q.   And it says that "In December 2004,

10 Cowan Liebowitz & Latman, counsel for Longevity

11 Network Limited, asked me to review and comment on

12 three studies conducted by the plaintiff's market

13 research consultant, Dr. Gerald Ford."  Do you see

14 that?

15        A.   Yep.

16        Q.   Does this refresh your recollection as

17 to whether you were retained to critique

18 Dr. Ford's study -- studies in this case?

19        A.   This would indicate that I was hired

20 to review his studies and other material.

21        Q.   Do you have any reason to believe that

22 you did not prepare --

23        A.   I don't recall.

24        Q.   -- a critique?

25        A.   This is the critique.
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1        Q.   Okay.  If you could turn to page 4 of

2 this document, and toward the bottom of the page,

3 there is a paragraph that begins with the number

4 4.  Do you see that?

5        A.   Yes.

6        Q.   And what did you conclude in this

7 paragraph?

8        A.   I said that conditions had changed

9 meaningfully in five to eight years.

10        Q.   I think you wrote "Many who might have

11 been confused have likely since been disabused of

12 any misconception."  Do you see that?

13        A.   Yeah, that's always an issue.  For

14 example, people might be confused and buy American

15 Cohiba thinking it was related to the Cuban

16 Cohiba, and then they discovered they made a

17 mistake.  So you may never find out whether they

18 had initial interest confusion unless you question

19 them about it.

20             So this is saying, in a way, that

21 there might have been confusion, which those

22 people involved became disabused of when they

23 found out they had made a mistake.  Also, there

24 was a major change in the time period.  This says,

25 "Major damage due to confusion may have occurred
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1 five to eight years ago."

2        Q.   And talking about the present case

3 now, the market research that you performed in

4 connection with the first report that you issued

5 was done in late 2000; is that correct?

6        A.   Correct.

7        Q.   It's 2017 now; right?

8        A.   Right.

9        Q.   So it's very possible that many people

10 have since been disabused of any confusion they

11 may have had 17 years ago; do agree with that?

12             MR. KRINSKY:  I'm not sure what the

13        question is.

14        Q.   Do you agree that it's possible that

15 in the last 17 years, consumers have become less

16 confused?

17        A.   Well, there are a couple of aspects

18 here.  You are talking about a 17-year span.  So

19 the composition of the universe of relevant

20 smokers has changed.

21        Q.   How do you know that?

22        A.   Because 17 years makes a difference.

23 Some have died, and undoubtedly, new users have

24 come in.  Half the users in the category are, you

25 know, 21 to 35.  So 17 years ago, they were 18,
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1 19, 20, 21.  So people have come into the

2 category, and people have left the category.  So

3 it's changed.  Okay.

4             The demographics may not have changed

5 majorly.  So you can look at the various factors

6 that affect confusion and separate them between

7 those that have largely remained the same versus

8 those that may have changed.  And then you got to

9 consider those that have changed, what do they

10 cause.  Did they cause an increase or a decrease

11 in confusion.

12             And then you have to determine whether

13 initial interest confusion is important or not.

14 If it's not important, fine.  But you have to look

15 at the key factors, and if you haven't done a

16 study and are just conjecturing, look at what you

17 think the key factors may have portended from '00

18 to '17.

19        Q.   Without actually looking at those

20 factors in any methodological way, can you draw a

21 conclusion on consumer confusion in 2017 based on

22 data from 17 years ago?

23             MR. KRINSKY:  Objection as to the

24        form.

25        Q.   You can answer if you understand it.
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1        A.   There are certain factors that may not

2 have been affected by time, such as the general

3 feeling that Americans have that if products in

4 the same category, basic category have the same

5 brand name, then there must be a connection.

6             I mean, there are probably thousands

7 of Lanham Act cases to prove that.  Okay.  I don't

8 think that that has changed in 17 years.  I think

9 the universe of respondents now tend to have the

10 same feeling or thought process, same name, same

11 company, or the first company gave the other one

12 permission or whatever.  There is a business

13 connection.

14        Q.   But you haven't measured that in any

15 quantitative way?

16        A.   In this case, I haven't.

17             MR. KRINSKY:  I don't believe the

18        witness finished his answer.

19        A.   I haven't finished the answer.

20             And then you got to look at another

21 issue and decide whether it changed and that issue

22 relates to whether producing a brand, producing a

23 brand with name A in this country and producing a

24 brand with name A in another country makes you

25 think they are different companies or still makes
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1 you think there is a connection.  Okay.  So the

2 issue is, if I know that this Cohiba was made in

3 Cuba, and this Cohiba was made in the Dominican

4 Republic, that doesn't necessarily mean I think

5 they are different companies, all other

6 information aside.  Okay.

7             I may think that the company expanded,

8 or they went from Cuba to add Dominican Republic

9 because they couldn't sell the Cuban product in

10 the United States.  And the fact that General

11 Cigar now makes the same product in Nicaragua,

12 it's the same thing.  People think it comes from

13 Nicaragua.  Do they think it's another Cohiba not

14 connected to another one.

15             So I think respondents' attitudes

16 about similar brand names and production

17 facilities is probably pretty much the same now,

18 in general, as it was then, all other information

19 being equal.  I hope I made that clear.

20        Q.   Isn't that speculative without

21 performing an actual survey or quantitative study

22 to determine what respondents think?

23        A.   Well, one could say that for any

24 opinion, but I'm saying, as a basic truth, I don't

25 think there was a change in 17 years in the
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1 feeling that if it has the same brand name, then

2 there is a business connection.  I don't think

3 people really change.  Did it go down 2 percent,

4 did it go up 2 percent, I don't know.  I'm just

5 giving you my opinion based on 50, 60 years of

6 experience.

7        Q.   Have you measured -- have you looked

8 at any facts relevant to this case to form that

9 opinion?

10        A.   In this case?

11        Q.   Yes.  Recently, in 2017.

12        A.   No, but I have the reasons that people

13 gave for confusion in 2000.  And you know, like

14 everyone said, you know, same brand or even same

15 logo, and some added, well, they are also made in

16 another country to, you know, be able to sell it

17 in the United States.  Okay.

18             And there is another thing that may

19 not have changed, and that is you are tending here

20 to deal with more educated, higher income people,

21 and they travel.  As they travel out of the United

22 States, they are cigar smokers, they look to buy

23 cigars, and wherever they go, they find Cuba

24 Cohiba.  When they come back in the United States,

25 it's the only place they can't buy Cuban Cohiba if
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1 they are looking for Cohiba.  So one can

2 conjecture that that situation encourages many of

3 them to think there must be a business connection,

4 because the rest of the world and this one

5 country.

6             So obviously, it's my opinion and

7 judgment, based on previous knowledge I have, plus

8 data I've looked at that has been available for

9 this controversy.

10        Q.   Without data, can't you conjecture

11 just the opposite, that people encounter the Cuban

12 Cohiba outside the United States and a different

13 Cohiba in the United States and understand that

14 there is no connection because of the embargo

15 without data?

16        A.   Well, I think many, many people knew

17 about the embargo in the year 2000, and also a

18 criticism I made here of their study did not occur

19 in my study.  In order to check confusion with

20 Cuban Cohiba, I only exposed the people who were

21 aware of Cuban Cohiba to the Dominican Republic

22 Cohiba.  So there were 60 percent of the people in

23 the universe that I didn't do the study with.  So

24 the 20 percent confusion I found was based on

25 doing it with a limited number of people, not like
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1 was done in this study, where everyone,

2 apparently, saw two items when they may never have

3 seen them before, aside from other problems with

4 the study.

5             So the point I'm making is that the

6 universe, initially, in 2000 were people who were

7 aware of Cohiba and said they knew it was made in

8 Cuba, and it assumed the rest of the people

9 couldn't get confused.  I didn't go for likelihood

10 of those in the future.  So it was restricted.

11 And the attitude that Americans have, same name,

12 same company, I think, carried forward.

13             And the fact that there could be line

14 extensions, you could produce this in another

15 country, I think, is also an important idea which

16 will continue over the 17 years.

17        Q.   You have done no research to measure

18 that?

19        A.   No.

20        Q.   Conducted no studies to measure that?

21        A.   No.

22        Q.   Here in your critique in the Wallach

23 case, you say that many who might have been

24 confused have likely since been disabused of any

25 misconception.
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1             Let me ask you a question.  How do

2 consumers become disabused of misconceptions that

3 they may have?

4        A.   It can happen a couple of ways, I

5 guess.  They can talk to someone knowledgeable,

6 someone they trust who explains it.  They can

7 research it in detail, if they want to.  Most

8 people don't research things in detail.  They go

9 by initial impressions.  And also the impression

10 someone has today they may have gotten ten years

11 ago and have kept that impression with other data

12 floating around.  So who knows.  You measure it at

13 a point in time.  Okay.

14             And you don't assume that everybody

15 read everything the week before.  You just assume

16 that they attained their knowledge whenever they

17 attained it, and I'm trying to measure something

18 today.

19             Now, if you are interested in initial

20 interest confusion, you know, then you can ask the

21 question.  Did you always feel this way.  Did you

22 ever buy this brand.  What did you think when you

23 bought it.  It depends on your purpose.

24        Q.   So you are saying that someone may

25 have some -- you know, a hypothetical person may
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1 have received an impression ten years ago and then

2 existed in a vacuum and never changed their mind;

3 that's possible?

4        A.   Sure.

5             MR. KRINSKY:  Objection to the

6        question.

7        Q.   Isn't it more possible that someone

8 keeps getting exposed to information and learns

9 more about a product?

10        A.   I'm sure we all use products that

11 we've used for a long time, and there might be new

12 information floating around, and we don't attempt

13 to get it.  If we are satisfied with what we're

14 doing, and there no reason to check it, we don't

15 check it.  And even if you check it, things may

16 have changed.

17             I think that Internet retailers and

18 retailers who provide information on the Internet

19 can tend to confuse people by their ads because

20 more times than not when they are advertising

21 General Cigar Cohiba, it's always preambled by a

22 connection to the Cuban Cohiba.  If you read a lot

23 of these initial paragraphs or even the whole

24 thing, you can come away with the impression that

25 they are connected.  They are the same family.
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1 You know, this is a line extension, this is

2 variation.  They did it in order to sell it in the

3 United States.

4             Sometimes you read further, and you

5 know, it's a disclaimer.  But if you buy a box of

6 General Cigar, I don't think there is a disclaimer

7 on it saying we have no connection with so and so.

8 So you don't know, and I think that many of these

9 current ads and current articles are confusing.

10        Q.   That's your --

11        A.   That is my opinion.

12        Q.   That's your personal opinion?

13             MR. KRINSKY:  Objection to "personal

14        opinion."

15        Q.   You have not measured anything --

16        A.   No.

17        Q.   -- to measure that?

18             Turn to the last page of this report,

19 if you would.

20        A.   Yeah.

21        Q.   It's page 6, I think.

22        A.   Page 6.  Got it.

23        Q.   Very top of this page, what did you

24 conclude?

25        A.   Pardon?
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1        Q.   What was your conclusion in the

2 paragraph at the very top of this page, the first

3 paragraph on this page?

4        A.   Findings cannot be used to estimate

5 the level of confusion that existed in the initial

6 years of American Longevity.

7        Q.   Stop there.  Why was that?

8             MR. KRINSKY:  I'm objecting to counsel

9        asking him to stop.  You asked a question,

10        what do you conclude, and then you

11        interrupted the witness in the middle of

12        his response.

13        A.   This is saying that you can't use it

14 to estimate what existed when Longevity Network

15 sales were considerably greater, so the brand was

16 a more major factor years ago before the study was

17 conducted.

18        Q.   And you mentioned earlier today that,

19 indeed, one of the significant factors that you

20 would consider if you were designing a survey

21 today would be General Cigar's current sales and

22 market penetration; is that correct?

23        A.   Yes.

24        Q.   And that could affect confusion levels

25 in some ways; is that correct?
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1        A.   Yes, it can work either way.

2             MS. RODRIGUES:  Do you want to take a

3        five-minute break.  Go off the record.

4             MR. KRINSKY:  Sure.

5

6             (Recess taken.)

7

8             (Exhibit Ossip-3, FIVE-PAGE DOCUMENT

9             ENTITLED NOTICE, WITH COVER PAGE,

10             marked for identification.)

11

12        Q.   Mr. Ossip, please take a look at what

13 has been marked as Ossip Exhibit 3.

14        A.   Are you directing me to Article 3?

15             MR. KRINSKY:  No, Exhibit 3.

16             THE WITNESS:  Okay.

17        Q.   Yep.  Please take a look at it.

18        A.   Okay.

19        Q.   Have you seen this before?

20        A.   I don't know what it means, but I've

21 read it.

22        Q.   You read it just now?

23        A.   Yes, I believe.

24        Q.   To the best of your recollection, is

25 this a document you reviewed with counsel?

Page 61

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1        A.   I'm not sure.

2        Q.   Okay.  I just want to point out the

3 bottom of -- starting on the bottom of page 1, it

4 states, "On March 16, 2017, during a telephone

5 conference with respondent, petitioner advised of

6 its intention to rely on the expert testimony and

7 reports."  And then it goes on, and it says, "This

8 expert disclosure consists of the testimony and

9 reports of experts presented at trial and in

10 pre-trial discovery in Empresa Cubana del Tabaco

11 versus Culbro, Corp., 97 Civ. 8399, SDNY," the

12 federal action.  Do you see that?

13        A.   Yeah.

14        Q.   And in the federal action, I believe

15 you said that you submitted two expert reports and

16 your written direct examination testimony; is that

17 correct?

18        A.   That is what I have copies of, yes.

19        Q.   We'll look at those now.

20

21             (Exhibit Ossip-4, DOCUMENT ENTITLED A

22             STUDY TO MEASURE AWARENESS OF CUBAN

23             COHIBA CIGARS AND SOURCE CONFUSION

24             BETWEEN THESE CIGARS AND GENERAL CIGAR

25             CO. INC. COHIBA CIGARS, DATED MARCH
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1             2001, marked for identification.)

2

3             (Exhibit Ossip-5, DOCUMENT ENTITLED

4             REPORT OF ALVIN OSSIP ON SIGNIFICANCE

5             OF INFORMATION IN MARKET RESEARCH

6             RELATED FILES FURNISHED BY GENERAL

7             CIGAR AND THIRD PARTIES WITH RESPECT

8             TO CERTAIN ISSUES CONCERNING COHIBA,

9             DATED 1/28/02, marked for

10             identification.)

11

12             (Exhibit Ossip-6, DOCUMENT ENTITLED

13             WRITTEN DIRECT EXAMINATION TESTIMONY

14             OF ALVIN OSSIP, marked for

15             identification.)

16

17        Q.   Take a minute to flip through.

18        A.   Okay.  Is there a date on this written

19 direct examination?

20        Q.   There is not.

21        A.   This is based on what?

22             MR. KRINSKY:  Why don't we -- let's

23        wait for questions, and we'll give answers.

24             THE WITNESS:  Okay.  Fine.

25        Q.   Are the two documents that have been
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1 marked as Ossip-4 and Ossip-5, --

2        A.   Yep.

3        Q.   -- are these reports you submitted in

4 connection with the district court litigation?

5        A.   Yes.

6        Q.   And what are they?

7        A.   One is a report of the study I

8 conducted, and the other is a report which

9 summarizes and analyzes information obtained from

10 General Cigar and third parties with respect to

11 certain issues concerning Cohiba.

12        Q.   And the third document, which is Ossip

13 Exhibit 6, do you recognize that document?

14        A.   Yeah, I recognize the document.

15 Right.

16        Q.   What is it?

17        A.   It says "Written direct examination

18 testimony."

19        Q.   And did you prepare this document?

20        A.   I prepared the document, yes.

21        Q.   Do you recall when?

22        A.   Do I recall when?

23        Q.   Yes.

24        A.   Since it refers largely to testimony

25 by Dr. Simonson, it was after the trial, I guess.
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1        Q.   Do you believe that you may have

2 prepared it before the trial and then been

3 examined and cross-examined on this?

4        A.   It's possible, if Simonson prepared a

5 written report.  My report was attached as an

6 appendix.

7        Q.   Uh-huh.

8        A.   Okay.  So it could have been after the

9 report and before the trial.  Could have been,

10 yeah.  That could be.

11        Q.   I'll represent --

12             MS. RODRIGUES:  Maybe Mr. Krinsky

13        wants to make a representation, since he

14        was there at the time.  I don't know what

15        you were about to say, but it looked like

16        you were about to speak.

17             MR. KRINSKY:  It appears to be, and

18        perhaps you would like to clarify this,

19        that Ossip -- Exhibit Ossip Number 6,

20        entitled "Written direct examination

21        testimony of Alvin Ossip" is incomplete in

22        that attached to that written examination

23        testimony, I believe, were several

24        appendices.  One was Ossip Number 4, one

25        was what is Ossip Number 5 here.  But on a
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1        quick look, it appears to me that there

2        were additional appendices which are not

3        included in any of those documents.

4             MS. RODRIGUES:  Thank you,

5        Mr. Krinsky.  You have clarified that to be

6        the case.  I have those additional

7        appendices with me today, but I don't have

8        questions on them.  So unless and until I

9        do have questions on them, I did not intend

10        to introduce them as exhibits, unless you

11        think otherwise.

12             MR. KRINSKY:  I would object to your

13        examining Mr. Ossip on a document when he

14        hasn't been given the complete document.

15             MS. RODRIGUES:  All right.  Let's

16        submit the complete document.   Is it all

17        right with you, for paper, if we leave A

18        and B out, since you already represented

19        were the reports that we've already looked

20        at as 4 and 5?

21             MR. KRINSKY:  That's fine.

22             MS. RODRIGUES:  Okay.  Let's go off

23        the record for a second.

24

25             (Discussion held off the record.)
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1

2             MS. RODRIGUES:  Let's mark this as

3        Exhibit 7.

4

5             (Exhibit Ossip-7, DOCUMENT CONTAINING

6             APPENDICES C THROUGH H AND TABLES 1

7             THROUGH 11 OF ALVIN OSSIP'S WRITTEN

8             DIRECT EXAMINATION, marked for

9             identification.)

10

11 BY MS. RODRIGUES:

12        Q.   Mr. Ossip, please take a look at what

13 has been marked as Ossip Exhibit 7 as well.  I

14 will represent to you that this exhibit consists

15 of Appendices C through H of your written direct

16 examination and Tables 1 through 11 of the same

17 document.  Appendices A and B, as Mr. Krinsky

18 already represented, consisted of your 2001 report

19 and your 2002 report.  So all in now, I think we

20 have everything.

21             Do you recognize the documents that

22 have been marked as --

23        A.   Yeah, I have a copy of this at home.

24        Q.   These are the appendices to your

25 written direct examination; is that correct?
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1        A.   Appendices to which one?

2        Q.   Exhibit 6.

3        A.   6, okay.  Right.

4        Q.   Again, excluding Appendix A and B,

5 which are the reports now in front of you as

6 Ossip-4 and Ossip-5.

7        A.   Right.

8        Q.   Please take a look at Ossip-4.

9        A.   Yes.

10        Q.   When did you prepare this report,

11 Mr. Ossip?

12        A.   It says March 2001.

13        Q.   When did you conduct the research?

14        A.   I think it was the previous November,

15 December.

16        Q.   In fact, if you turn to the third page

17 of your report, which is captioned, "Study

18 authorship and responsibility."

19        A.   October, November.

20        Q.   October, November 2000?

21        A.   Yes.

22        Q.   After you submitted this report in

23 March 2001, did you conduct any supplemental

24 market research or surveys in connection with this

25 matter?
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1        A.   Any surveys, no, not that I'm aware

2 of.

3        Q.   No surveys, but you did do a second

4 report, which we'll get to; is that correct?

5        A.   Right.

6        Q.   If you can turn to the first page of

7 the report, which is, actually, the fourth page of

8 the document.  The page number on the bottom says

9 1.

10        A.   Yes.

11        Q.   It says "Background and purpose."  Do

12 you see that?

13        A.   This is page 4 of the document, "Study

14 design overview"?

15        Q.   Page 4 of the whole document, page 1

16 of your report.

17        A.   Got it.

18        Q.   Got it.  If you can go to the second

19 paragraph here, it describes the sample that you

20 selected for the study.  Do you agree with that?

21             MR. KRINSKY:  Excuse me.  What is the

22        question?

23        Q.   Do you agree with that, that this is a

24 description of the sample that you selected for

25 the study?
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1        A.   I would have to look at the questions,

2 whether they were future purchasers or current

3 purchasers.  I'd have to check it out.

4        Q.   Okay.  Let's turn to page 4, which is

5 the study design overview.

6        A.   Yeah.

7        Q.   If you need to take a second to review

8 it, let me know, but I do want to ask you first,

9 in general terms, what the design of the study

10 was?

11        A.   It was an Internet study done with an

12 Internet survey panel, and we sought people over

13 21 who smoked cigars.

14        Q.   Current smokers?

15             MR. KRINSKY:  Excuse me?

16        Q.   Current smokers?

17        A.   No, we asked if they smoked.  Yes,

18 current smokers.

19        Q.   Okay.

20        A.   And if so, whether they were very

21 likely to buy for themselves or for a gift within

22 the next 12 months.

23        Q.   Why was that the sample that you

24 selected?

25        A.   Why was that the sample?
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1        Q.   Uh-huh.  Why did you select that

2 sample?

3        A.   Well, we wanted people who are current

4 smokers who continued to smoke cigars.

5        Q.   Why?

6        A.   Why?  Because they represented the

7 current market at the time the study was done.

8        Q.   Okay.

9        A.   So.

10        Q.   So what was the -- after selecting

11 this group, what -- describe the -- withdrawn.

12             After developing questions to select

13 this group, how did you design the remaining

14 portion of the survey?

15        A.   How did I define the remaining?

16        Q.   Design the remaining portion of the

17 survey.

18        A.   Let me go back, if I may, to page 1.

19        Q.   Sure.

20        A.   Where the statement is.  It was

21 conducted among a sample of cigar smokers at the

22 time who indicated they are going to buy in the

23 future, and the information we got allowed us to

24 segregate those people who would spend 65 or

25 higher for a box of 25.  And we were able to
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1 further segment them into those who bought very

2 expensive cigars.  Okay.

3        Q.   Uh-huh.

4        A.   And what we wanted to do was to find,

5 among this group, those who were aware of the

6 brand name Cohiba.

7        Q.   And how did you do that?

8        A.   By asking them whether or not they had

9 heard of various brands.

10        Q.   And how many brands?

11        A.   Well, this says six premium and two

12 nonpremium brands.

13        Q.   Okay.  And then what?

14        A.   Pardon?

15        Q.   And then what?  What was the next

16 stage of the survey?

17        A.   If they heard of Cohiba, they

18 continued in the study, and they were asked,

19 Cohiba and some other brands, if they knew where

20 it was made.  So we didn't ask, where is it made.

21 We asked, do you know where it's made.  And if

22 they said yes, we said where, name the country or

23 countries.  And they put in the countries, or a

24 couple of them said, I don't know.  So this gave

25 us an indication of the proportion of people who
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1 were aware of Cohiba, on the order of 72 percent.

2 And of that group of the 72 out of 100, 39 percent

3 of that group said, I heard of Cohiba.  Okay.

4 And -- no, said it's made in Cuba.  72 heard of

5 Cohiba, and then a portion of those said it's made

6 in Cuba.

7             That became the group to which we

8 exposed pictures of the box of General Cigar

9 Cohiba, including two cigars, and they were told

10 it's a box of cigars sold by quality retailers in

11 the United States.  So the sample was only this

12 particular group, are you aware of Cohiba made in

13 Cuba, and they were shown the sample.  And the

14 estimates of confusion are based on that subgroup.

15        Q.   Okay.

16        A.   Okay?

17        Q.   Okay.  Going back to page 4, on the

18 bottom of the study design overview, of this page

19 anyway, it states, "Those who thought Cohiba

20 cigars were made in Cuba (or Cuba and elsewhere)

21 then continued with the survey."

22        A.   Right.

23        Q.   What does it mean by "or Cuba and

24 elsewhere"?

25        A.   Some people said Cuba and Dominican
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1 Republic or might have said something else.  Not

2 too many said names other than those two

3 countries.

4        Q.   Okay.  And so people who put in, for

5 example, Cuba and the Dominican Republic were

6 selected to proceed with the survey?

7        A.   Yes.  Anyone who said Cuba, regardless

8 of what else they entered.

9        Q.   And why was the sample drawn from

10 people who said Cuba or Cuba and something else?

11        A.   Well, the key thing was whether they

12 said Cuba.  The only people who could be confused

13 by General Cigar Cohiba were those who were aware

14 of the Cuban Cohiba.  If they weren't aware of the

15 Cuban Cohiba, theoretically, they can't be

16 confused with that brand.

17        Q.   What if the first country of origin

18 that came to mind was the Dominican Republic?

19        A.   They would not be in the sample that

20 were shown the boxes.

21        Q.   But there is no way of knowing if they

22 were not aware of the Cuban Cohiba, you just have

23 their responses; is that correct?

24        A.   Well, we just have to believe what

25 they said.
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1        Q.   Sure.

2        A.   Now, the question, you know, it was a

3 little tougher than usual.  We didn't say, where

4 is it made.  We said, do you know.  We didn't want

5 a lot of guessing, and there wasn't a lot of

6 guessing, because Cuba was rarely mentioned for

7 the other brands in the study.  So we felt there

8 wasn't just a lot of just guessing, which is what

9 you wanted to avoid.

10        Q.   Okay.  Going up a little bit, let me

11 go back two steps in the survey.

12        A.   Okay.

13        Q.   Roughly.  You mentioned that you

14 wanted to get a sample of the current market.  So

15 you were looking at current cigar smokers, and

16 then whose who -- and among those current cigar

17 smokers, those who would likely buy cigars for

18 themselves or as a gift or a special event within

19 the next 12 months; right?

20        A.   Right.

21        Q.   Why was 12 months selected?

22        A.   It's arbitrary.

23        Q.   Is that a typical way to get a sample

24 of the current market?

25        A.   Yeah.  It's pretty common.  And with
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1 tobacco, you don't want people who say, next year

2 I'm not going to smoke.

3        Q.   Right.  Okay.

4        A.   Because people drop out of the tobacco

5 market.

6        Q.   And after -- now I'm moving ahead to

7 where we were before I interjected.  You said that

8 the people who mentioned Cuba or Cuba and another

9 country were selected to proceed; right?

10        A.   Yes.

11        Q.   And what happened then?

12        A.   Well, they were shown full color

13 pictures of a box of General Cigar's Cohiba,

14 including two cigars, and there were two

15 variations of what they were shown.  They were

16 told it's a box of cigars sold by quality

17 retailers in the United States.  Now, half of them

18 saw the closed top and bottom of the box.  The

19 other half saw the opened box, as well as the

20 bottom and the two cigars.  And the opened box

21 contained not only the information on the top of

22 the box but a flyleaf with promotional text.

23        Q.   Okay.

24        A.   Okay.  So we wanted to see if there

25 was a difference when someone got the whole
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1 promotional text.

2        Q.   And what was the reason to select two

3 stimulus for this survey?

4        A.   Well, because the other side could

5 argue that was the wrong thing, you should have

6 shown them this, you should have shown them that.

7 So we gave them -- we tested two reasonable

8 alternatives.

9        Q.   Did you perform any research into how

10 the cigars or how cigars are generally displayed

11 to consumers in selecting the stimulus or stimuli?

12        A.   I don't know.  We may have asked

13 around.  I don't remember.

14        Q.   And what did you do then?  What was

15 the next part of the survey?

16        A.   Then we asked them some questions

17 relating to three potential aspects of source

18 confusion.  You know, do they think the two

19 Cohibas were made by the same company; yes, no,

20 don't know.  If yes, they had to give the reason

21 that made them say that.  If no or don't know,

22 they were then asked whether the two companies had

23 an affiliation, association or a business

24 connection; yes, no, don't know.  If yes, what

25 reason.  If they weren't saying yes, whether or
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1 not one company got authorization or approval, and

2 if they did, which one gave the approval.  This is

3 really, sort of, a classic way of measuring

4 confusion.

5        Q.   So if, in response to the first

6 question, a participant had answered no, they

7 would still be prompted with the second question?

8        A.   Yes.

9        Q.   Okay.

10        A.   Yes.

11        Q.   All right.  And what were your

12 ultimate conclusions in this survey?  Or what

13 conclusions did you draw from your survey in this

14 report?

15        A.   Well, I can look at it, but in

16 essence, the confusion level met or exceeded the

17 threshold required to prove confusion.

18        Q.   And what threshold was that?

19        A.   Well, among those aware of Cohiba, 20,

20 21 percent were confused, and many of those were

21 not asked the survey.  They were counted as not

22 confused.  Okay.  What actually happened was 72

23 percent awareness of Cohiba, and among that, 39

24 percent of -- 39 of the 72 mentioned Cuba, and as

25 I recall, 54 percent of the 39 were confused.  So
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1 it's a high percentage of this core group, aware

2 of Cohiba, and it's made in Cuba.

3        Q.   And that was based on the survey that

4 was conducted in late 2000; right?

5        A.   Right.

6        Q.   Okay.  Let's let this document aside,

7 and if you can take out Ossip Exhibit 5 for me.

8        A.   5.

9        Q.   We'll review this one next.

10        A.   Okay.  I have it.

11        Q.   Okay.  And this is the second report

12 that you prepared?

13        A.   Yeah, 2002.

14        Q.   And what were you asked to do in

15 connection with this report?

16        A.   I was furnished with various files,

17 which included surveys and other information

18 provided by General Cigar and some other sources,

19 and to look it over and address -- use the

20 information to address several issues to explore.

21        Q.   And what were those issues?

22        A.   Well, if you look at the topics under

23 the table of contents, the issues are describing

24 the premium cigar market at the time this

25 information was collected.  The awareness of the
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1 Cohiba brand.  How many people saw it as the best

2 brand ever smoked, analyze information from Cigar

3 Aficionado magazine, look at any information about

4 the image of Cohiba, look and analyze information

5 about Cohiba buyers, look at and analyze

6 information about the interest, general interest

7 in Cuban cigars, and look at any information

8 relating to confusion as to Cohiba source and

9 association.

10             And what I did is I looked at these

11 reports which dated back to 1994.  I guess, '92 is

12 the earliest year.  And I compared the different

13 studies on the same topic for different points of

14 time.  And I wrote -- I summarized the key

15 information and what I thought the implications

16 were.

17        Q.   And you mentioned that the reports and

18 studies that you considered dated back to, I think

19 you said, '92?

20        A.   Many --

21             MR. KRINSKY:  Objection.  That is a

22        misstatement of his testimony.

23        A.   Some of them dated as far back as '92

24 is what it says.

25        Q.   What was the date of the latest report
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1 you considered?

2             MR. KRINSKY:  Are you asking the

3        witness to examine the document to answer

4        that question?

5             MS. RODRIGUES:  If you need to, yeah.

6        A.   Well, there is data on the size of the

7 market, which includes estimates from 2001.  So

8 you can say that might be the latest, and it's a

9 year before this analysis, which was the beginning

10 of 2002.  So some data was pretty current.

11        Q.   Anything later than 2001?

12        A.   Well, there wouldn't be, because the

13 study was written January 28, 2002.

14        Q.   That would be a logical deduction,

15 yeah.

16        A.   So I don't think -- but I don't think

17 it would contain 2001, other than an estimate,

18 estimate of cigar volume.

19        Q.   Let's set this aside.  If you can take

20 a look at Ossip Exhibit 6.

21        A.   6.

22        Q.   Uh-huh.

23        A.   All right.  Yes, I have it.

24        Q.   And you, I believe, mentioned already

25 this was your written direct examination testimony
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1 that you prepared in connection with the district

2 court litigation; is that right?

3        A.   Yes.

4        Q.   And when you prepared this document,

5 did you consider any materials in addition to

6 those that you had reviewed in connection with

7 your March 2001 report or your January 28, 2002,

8 report?

9             MR. KRINSKY:  Are you asking the

10        witness to examine the report?

11             MS. RODRIGUES:  If he needs.

12             MR. KRINSKY:  Or are you asking for

13        his current recollection?

14        Q.   Let's start with your current

15 recollection, and if you want to flip through to

16 refresh your recollection, please feel free.

17        A.   Can you repeat the question, please.

18        Q.   Sure.  In connection with preparing

19 the written direct examination testimony, did you

20 consult any additional materials or, I guess, new

21 materials from the time of your previous report,

22 January 28, 2002, to the best of your

23 recollection?  Again, feel free to --

24        A.   This is, like, a year later, roughly.

25        Q.   Uh-huh.
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1        A.   There might have been more information

2 that I got from the Shanken study about the time

3 Cigar Aficionado came out.

4        Q.   The 1992 Shanken study?

5        A.   Yeah, because there is a whole section

6 here in Exhibit 6 that relates to the issue of

7 Cuban Cohibas renowned prior to November 1992.

8 November 1992 was an important date and was an

9 issue as to whether Cuban Cohiba was well-known or

10 not.  And so I examined the various data and

11 reached a conclusion about that.

12             Whether that detail was in the January

13 '02 report, I don't know.  Probably it wasn't.  It

14 doesn't list that as a specific topic.  So that's

15 what might have been added, information relating

16 to that 1992 date.

17             MR. KRINSKY:  I'll make an observation

18        that I'm not sure the witness has looked

19        through the entire document in an attempt

20        to answer your question.  So if you want

21        him to look through the entire document,

22        you might ask him if he has done that

23        already.

24        Q.   You testified earlier today that you

25 reviewed these documents in preparation for your
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1 deposition today?

2        A.   Yes.

3        Q.   If you'd like to conduct any further

4 review, you are welcome to, as your counsel points

5 out.

6        A.   Well, there is a whole major section

7 on Dr. Simonson's critique.  So that relates to

8 his critique of my study.  Okay.  Then there is a

9 summary of confusion survey results, which is

10 probably from my study.  Okay.  So it's part of my

11 study and Simonson's critique.

12             Then there was information about how

13 General Cigar benefited by using Cohiba as their

14 brand name when they launched it or relaunched it

15 in '97 and how they were helped by information

16 about awareness and attitudes toward the Cuban

17 Cohiba.

18             There are abstracts from studies that

19 I may have also cited in the other report, studies

20 we got from General Cigar, and more detail on the

21 Shanken study.  I think that covers it.

22             And it also looked into more

23 information about Cigar Aficionado, its first

24 edition, which had a major article about Cuban

25 Cohiba.  So those were the topics covered and
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1 probably covered in somewhat more detail, some of

2 them, than the other document, document 5.

3        Q.   Are you familiar with the term "Cuban

4 seed"?

5        A.   Pardon?

6        Q.   Cuban seed.

7        A.   Cuban seed?

8        Q.   Yes.

9        A.   Yeah.

10        Q.   What does that mean to you?

11        A.   I never asked for a specific

12 definition, but I assumed it meant the seeds from

13 tobacco plants that had grown in Cuba.

14        Q.   The existence of -- well, withdrawn.

15             Does the fact that tobacco grown

16 from -- the fact that seeds from tobacco plants

17 had grown in Cuba may be used in a cigar indicate

18 any source connection between that cigar and a

19 Cuban cigar?

20        A.   It may or may not.  I don't know how

21 to answer that.  I mean, there was something else,

22 like, in the General Cigar wrapper that had a term

23 that would make people think it was Cuban.  So I

24 don't know whether or not it aided the confusion.

25 It wouldn't lower the confusion.  It did increase
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1 it, if it did anything.  But, you know, that could

2 be a function of how knowledgeable a cigar buyer

3 is.

4        Q.   Just isolating that factor, Cuban

5 seed --

6        A.   I haven't isolated it in anything.

7             MR. KRINSKY:  Well, let her finish the

8        question.

9             THE WITNESS:  I'm sorry.

10             MR. KRINSKY:  Then answer the

11        question.

12        Q.   So have you isolated the factor of

13 Cuban seed on consumer perceptions relating to

14 cigars?

15        A.   No.

16        Q.   Finally, I think you recalled earlier

17 today, or I think you mentioned that you could not

18 recall whether you performed a survey in

19 connection with the Guantanamera case.  Is that

20 accurate?

21        A.   Right.  I may just have written a

22 report.

23        Q.   So no quantitative survey?

24        A.   As far as I recall, no.

25        Q.   And what was your recollection of that
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1 case?

2        A.   That case?

3        Q.   Yes.

4        A.   The issue was whether the name would

5 make a substantial -- a legally substantial

6 proportion of buyers think it was made in Cuba

7 because of the Guantanamo area where cigars are

8 grown.

9        Q.   So that case dealt with geographic

10 misdescriptiveness of Guantanamera?

11        A.   Yeah, geographic misinformation,

12 right.

13        Q.   You didn't conduct a confusion

14 analysis on whether people were confused between

15 two brands or sources?

16        A.   No.  It had to do with where it was

17 made.

18             MS. RODRIGUES:  Nothing further for

19        now.

20             MR. KRINSKY:  Okay.  Well, very good.

21        We're going to break today and resume

22        tomorrow.

23             MS. RODRIGUES:  Okay.

24

25             (Time noted:  12:49 p.m.)
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
 
PARTY OFFERING: PETITIONER 
 
 
 

Exhibit 1 to the TTAB Discovery Deposition Transcript of 
Alvin Ossip, dated June 29, 2017 

 
 

 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Trademark Registration No. 1147309
For the mark COHIBA
Date registered: February 17, 1981

AND

In the matter of the Trademark Registration No. 1898273
For the mark COHIBA
Date registered: June 6, 1995

x
EMPRESA CUBANA DEL TABACO, d.b.a.
CUBATABACO,

Petitioner,
Cancellation No. 92025859

v.

GENERAL CIGAR CO., INC. and CULBRO
CORP.,

Respondents.
x

NOTICE OF SUBPOENA FOR ORAL EXAMINATION OF DR. ALVIN OSSIP

TO ALL INTERESTED PARTIES:

PLEASE TAKE NOTICE THAT, pursuant to Rules 30 and 45 of the Federal Rules of

Civil Procedure, Respondent, General Cigar Company, Inc., by and through its undersigned

counsel, hereby give notice of the service of a subpoena to Dr. Alvin Ossip, c/o Rabinowitz,

Boudin, Standard, Krinsky & Lieberman, P.C., with respect to Dr. Ossip's oral testimony

regarding the ongoing trademark dispute between Petitioner and Respondents. The subject of

the testimony sought from Dr. Ossip is set forth in Exhibit A. Dr. Ossip will be required to

appear for a deposition upon oral examination at the office of DLA Piper LLP, 1251 Avenue of

the Americas, New York, New York 10020, commencing at 10:00 A.M on May 23, 2017.

EAST \141287364.4
EXHIBIT

(s;P



Pursuant to the Federal Rule of Civil Procedure 30(b)(3), testimony of Dr. Ossip may be

recorded by stenographic means, sound and visual means, or both, and may continue from day

to day until completed.

Dated: New York, New York
April 26, 2017

Respectfully submitted,

By: /s/ Airina Rodrigues

Andrew L. Deutsch
Airina Rodrigues
Kerry O'Neill
DLA PIPER LLP (US)
1251 Avenue of the Americas New
York, New York 10020-1104
Telephone: (212) 335 -4500
Facsimile: (212) 335 -4501

Attorneys for General Cigar Co., Inc.

EAST \141287364.4



EXHIBIT A

Respondent identifies the following matters it expects to cover with Dr. Ossip as part of

his oral examination, however, Respondent reserves the right to inquire into additional topics. As

used herein, "District Court Litigation" means Empresa Cubana del Tabaco d.b.a. Cubatabaco v.

Culbro Corporation and General Cigar Co., Inc., No. 97 Civ. 8399 (RWS), United States

District Court, Southern District of New York. In construing these topics, all terms shall be

construed to permit discovery as broadly as permitted under the Federal Rules of Civil Procedure

and the rules and procedures of the Trademark Trial and Appeal Board.

The Deponent should be prepared to address the following topics:

1. The methodology, facts, opinions and conclusions set forth in the Deponent's
previous expert reports in the District Court Litigation: (i) "A Study to Measure
Awareness of Cuban Cohiba Cigars and Source Confusion Between These Cigars
and General Cigar Co., Inc., Cohiba Cigars," dated March 2001; and (ii) "Report
of Alvin Ossip on Significance of Information in Market Research Related Files
Furnished by General Cigar and Third Parties with Respect To Certain Issues
Concerning Cohiba" dated January 28, 2002 (collectively the "Reports ") and in
the Deponent's testimony given connection with the District Court Litigation ( "the
Testimony ").

2. The extent to which the Report and Testimony provide valid measures of U.S.
consumer awareness of Cohiba cigars and of the source of Cohiba cigars as of
2017.

3. The extent to which the Report and Testimony provide valid measures of U.S.
consumer confusion, mistake and deception, if any, existing as of 2017 with
regard to the source of Cohiba cigars made in Cuba and Cohiba cigars made by
General Cigar Co.

4. What additional information and investigation, if any, the Deponent would require
in order to form opinion and conclusions about: (a) consumer awareness of Cohiba
cigars and the source of Cohiba Cigars in 2017; and (b) the likelihood of
confusion, mistake, or deception, if any, arising in 2017 from General Cigar's use
of the COHIBA mark when used on or in connection with the goods of General
Cigar.

EAST \141287364.4



CERTIFICATE OF SERVICE

I hereby certify that on this date I have caused to be served a true and correct copy the

foregoing: NOTICE OF SUBPOENA FOR ORAL EXAMINATION OF DR. ALVIN OSSIP by

transmitting copies by electronic mail dated April 26, 2017 to Petitioner's counsel:

Michael Krinsky
Rabinowitz, Boudin, Standard, Krinsky & Lieberman, P.C.
61 Broadway, 18th Floor
New York, NY 10006
(212) 254 - 1111 phone
mkrinsky @rbskl.com
Attorneys for Petitioner, Empresa Cubana del Tabaco, d. b. a. Cubatabaco

Date: April 26, 2017 /s/ Airina Rodrigues

EAST \ 141287364.4



AO 88A (Rev. 02/14) Subpoena to Testify at a Deposition in a Civil Action

UNITED STATES DISTRICT COURT
for the

Southern District of New York

Empresa Cubana del Tabaco d /b /a Cubatabaco

Plaintiff

V.

General Cigar Co., Inc., and Culbro Corp.

To:

Defendant

Pending in the US Patent & Trademark Office
Before the Trademark Trial and Appeal Board
In the Matter of Trademark Registration No. 1147309
for the mark COHIBA - Date Registered 2/17/1981
In the Matter of Trademark Registration No. 1898273
for the mark COHIBA - Date Registered 6/6/1995

SUBPOENA TO TESTIFY AT A DEPOSITION IN A CIVIL ACTION

Alvin Ossip, c/o Rabinowitz, Boudin, Standard, Krinsky & Lieberman, P.C., 61 Broadway, 18th Floor, New York,
NY 10006

(Name of person to whom this subpoena is directed,

Pf Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a
deposition to be taken in this civil action. If you are an organization, you must designate one or more officers, directors,
or managing agents, or designate other persons who consent to testify on your behalf about the following matters, or
those set forth in an attachment:

See Exhibit A to the Notice of Subpoena For Oral Examination of Dr. Alvin Ossip.

Place: Date and Time:
DLA Piper LLP (US)
1251 Avenue of the Americas, New York, NY 10020

The deposition will be recorded by this method: stenographically

05/22/2017 10:00 am

O Production: You, or your representatives, must also bring with you to the deposition the following documents,
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the
material:

The following provisions of Fed. R. Civ. P. 45 are attached - Rule 45(e), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

Date: Li (214 loll-
CLERK OF COURT

OR

Signature of Clerk or Deputy Clerk

The name, address, e -mail address, and telephone number of the attorney representing (name ofpart')
General Cigar Co., Inc. , who issues or requests this subpoena, are:

Airina L. Rodrigues, 1251 Avenue of the Americas, New York, NY 10020, 212 -335 -4500, airina.rodrigues @dlapiper.com

Respondent

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things before
trial, a notice and a copy of the subpoena must be served on each party in this case before it is served on the person to
whom it is directed. Fed. R. Civ. P. 45(a)(4).
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Civil Action No.

on (date)

PROOF OF SERVICE
(This section should not he filed with the court unless required by Fed. R. Civ. P. 45)

I received this subpoena for (name of individual and title, if any)

O I served the subpoena by delivering a copy to the named individual as follows:

O I returned the subpoena unexecuted because:

on (dale) ; Or

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness the fees for one day's attendance, and the mileage allowed by law, in the amount of

My fees are $ for travel and $

Date:

I declare under penalty of perjury that this information is true.

for services, for a total of $ 0.00

Server's signature

Printed navre and tide

Server's address

Additional information regarding attempted service, etc.:
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Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective 12/1/13)

(c) Place of Compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:

(A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or

(B) within the state where the person resides, is employed, or regularly
transacts business in person, if the person

(i) is a party or a party s officer, or
(ii) is commanded to attend a trial and would not incur substantial

expense.

(2) For Oilier Discovery. A subpoena may command:
(A) production of documents, electronically stored information, or

tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and

(B) inspection of premises at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney
responsible for issuing and serving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction -which may include
lost earnings and reasonable attorney's fees -on a party or attorney who
fails to comply.

(2) Command to Produce Materials or Penult Inspection.
(A) Appearance Not Required. A person commanded to produce

documents, electronically stored information, or tangible things, or to
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition,
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises -or to
producing electronically stored information in the form or Forms requested.
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party's officer from
significant expense resulting from compliance.

(3) Quashing or Modli dng a Subpoena.

(A) When Required. On timely motion, the court for the district where
compliance is required must quash or modify a subpoena that:

(i) fails to allow a reasonable time to comply;
(ii) requires a person to comply beyond the geographical limits

specified in Rule 45(c);
(iii) requires disclosure of privileged or other protected matter, if no

exception or waiver applies; or
(iv) subjects a person to undue burden.

(B) When Permitted To protect a person subject to or affected by a
subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, development,
or commercial information; or

(ii) disclosing an unretained expert's opinion or information that does
not describe specific occurrences in dispute and results from the expert's
study that was not requested by a party.

(C) Specking Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specified
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be
othenvise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably compensated.

(e) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored information. These
procedures apply to producing documents or electronically stored
information:

(A) Documents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand.

(B) Form for Producing Electronically Stored Information Not Specified.
Ifa subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored I formation Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.
(A) Information Withheld. A person withholding subpoenaed information

under a claim that it is privileged or subject to protection as trial -preparation
material must:

(i) expressly make the claim; and
(ii) describe the nature of the withheld documents, communications, or

tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim.

(B) Ir formation Produced. If informatioh produced in response to a
subpoena is subject to a claim of privilege or of protection as
trial -preparation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.

(g) Contempt.
The court for the district where compliance is required -and also, after a
motion is transferred, the issuing court -may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013).
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WALLACH, v. LONGEVITY NETWORK LTD., 2005 WL 3590816 (2005)

2005 WL 3590816 ( C.D.Cal.) (Expert Report and Affidavit)
United States District Court, C.D. California.

WALLACH,

v.

LONGEVITY NETWORK LTD.

No. 04 2404 530.
February 8, 2005.

Expert Report of Alvin Ossip

Case Type: Intellectual Property » Patent
Jurisdiction: C.D.Cal.
Name of Expert: Alvin Ossip
Area of Expertise: Marketing » Consumer Behavior

Representing: Unknown

Retention by Counsel for Defendant

In December, 2004 Cowan, Liebowitz & Latman, counsel for Longevity Network, Ltd., asked me to review and comment
on three studies conducted by the Plaintiffs market research consultant. Dr. Gerald Ford ( "Ford "). To arrive at the
opinions expressed here I reviewed the three survey reports and the declaration of Dr. Ford. In addition, I have reviewed
the deposition transcripts of Messrs. Ford and Song and the transcripts of the TTAB trial testimony of Messrs. Song and
Clemens and Petitioner's Exhibit Booklet. I have also reviewed the briefs of both parties and the decision of the TTAB
dated 11/12/03. In addition, I have viewed the web sites of both companies and of several trade associations and other
companies in the network marketing business. I have also reviewed market data issued by the Direct Selling Association.

Should additional relevant information become available to me I may supplement my report. I am being paid for my
work in this case at the rate of $500 per hour.

Professional Experience

I have conducted or been responsible for thousands of surveys for commercial purposes over the past 45+ years. For the
last 19 years I have been an independent marketing research consultant specializing in survey research issues relating to
trademarks and trade dress, advertising claims and advertising communication.

Prior to being a consultant, I was employed by General Foods Corporation for 23 years and for many years was their
Director of Survey Research, responsible for all the company's surveys in the United States. Before that I held senior
marketing research positions with another major consumer products company and an advertising agency. In all of these
positions I have had involvement in issues relating to product evaluation, product packaging and naming, trademark
and trade dress issues, brand awareness, brand perception and other topics.

i'!'=5:71.72a1{: ©2017 Thomson Reuters . I',io claim to original U.S. Government WvPhS.
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WALLACH, v. LONGEVITY NETWORK LTD., 2005 WL 3590816 (2005)

I received an MBA degree in Marketing from New York University and a BBA degree in Marketing Research and
Statistics from Baruch College, City University of New York. Appended are a copy of my resume and a list of cases in
which f have testified or been deposed within the past four years. I have not had anything published in the last ten years.

My Opinion Regarding The Ford Studies

Likelihood of Confusion Studies

1. The universe in these studies was too broad and shed no light on the extent of confusion in those groups among whom
Longevity Network is most damaged by confusion with American Longevity. I have been advised by counsel that the
major damage suffered or likely to be suffered by Longevity Network, due to confusion with American Longevity, relates
to its ability to attract and retain independent distributors from among current multi -level network marketing ( "MLM ")
distributors or from among those who have an interest in becoming one, particularly those working for or interested in
smaller MLM firms. The studies covered a universe of product end -buyers but did not adequately sample or identify
members of the aforementioned groups.

The first study, which Ford indicated as being the most relevant, surveyed adults who indicated they were likely to
purchase any nutritional supplements or skin or hair care products in the next year, regardless cf where purchased. This
universe represented an estimated 78% of all adults in the U.S. with essentially all women qualifying (as one would

expect) and about half the men

The second study surveyed adults who indicated they were likely to purchase such products in the next year from "an
independent distributor or multi -level network marketing company ". This universe represented an estimated 26% of all

adults in the U.S. about 36% of all adult women and 14% of adult men for a total of about 54 million individual buyers.

MLM is a distinct channel of distribution essentially characterized by person -to- person selling and word of mouth
exposure. MLM companies place a great reliance on their independent distributors, who not only sell their products,
person -to- person, but who themselves use a significant proportion of the product that they buy from the company. It
is my understanding that personal use of their company's products by independent distributors is greater than average
among the smaller MLM companies.

The Ford study was an end -buyer survey which did not include an adequate sampling of current and potential MLM
distributors and did not identify any that they might have interviewed.

Ford contends that although not identified, all groups were appropriately represented in his studies due to his use of
probability sampling. As is normally the case such a sample does not assure appropriate representation since about two -
thirds of the telephone numbers called produced no contact with a potential respondent and many contacted refuse to
cooperate. One might also hypothesize that distributors might be more likely to be out when interviewers call or perhaps
too busy to cooperate. With sample sizes of 200 in each study, even if these groups were properly represented, the number
of those interviewed who were from these groups would be extremely small.

The Direct Selling Association estimates there are 13, 3 million direct selling independent distributors, many of whom
may buy product for their own use only. Including those who might be interested in becoming disiribuiors, there may
be perhaps 15 million individuals from among which Longevity Network might attract distributors. A substantial
proportion of these are part of a major MLM organization such as: Amway, Avon, Mary Kay, Shaklee and Herbalife
and may not have interest in joining a smaller company. I would roughly guess that perhaps 4 million might form the
pool that Longevity Network might look to for distributors. This would comprise about 2% of the adult population.
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Ford did not consider utilizing any sub -sample of independent distributors or those interested in becoming distributors,
that might have been available through subscriber lists from some industry publications nor did he consider identifying
any he happened to interview.

2. The lack of confusion among the large universe of end -buyers was predictable given that Longevity Network has
very limited awareness among this universe, unlike the larger firms such as Amway and Avon. Since the Likelihood of
Confusion studies only exposed respondents to the American Longevity name, only those aware of Longevity Network
had the potential to be confused. The studies did not collect any information regarding company or product awareness
that would have both indicated the levels of awareness of the two companies and provided the opportunity to separately
analyze responses of any respondents that might have been aware of Longevity Network.

To measure likelihood of confusion between Longevity Network and American Longevity even among all end -buyers
in the context of Longevity Network's limited awareness and its marketing trade channel, it would be necessary to do
one of the following:

1) focus a study on a relevant universe that is likely to have had the opportunity to come in contact with Longevity
Network or its products and identify those who were aware of Longevity Network or

2) expose both the Longevity Network and American Network names to a sample of respondents from a relevant
universe, in an appropriate study design.

Alternative 1 would measure whether confusion is likely when a consumer, familiar with one maker's mark, is presented
with the other party's mark alone. The second alternative would measure likelihood of confusion if relevant respondents

came in contact with both company names.

These measurements are consonant with one of the grounds cited by American Longevity in their brief before the TTAB.
Namely. "Given the common use of the word LONGEVITY, when applied to vitamins and dietary food supplements and
personal care products, the public is able to distinguish between trademarks which include the word LONGEVITY and the
goods designated thereby *(5/12/03 P.3).

The first Ford study universe covered the bulk of U.S. adults. This second study's universe was narrower but much too
overinclusive with respect to people who had reasonable potential to have come in contact with Longevity Network's
name or products.

3. There is evidence of some level of respondent confusion in understanding what was meant by "an independent
distributor or a multi -level network marketing company" which may have inflated the proportion of respondents tallied
as qualified end -buyers in the second study.

In describing the MLM trade channel Ford relied on the formal terminology used within the industry. Those terms are
not universally known and can be confusing and are not as respondent friendly as a more colloquial description might be.
Consideration of use of a more colloquial description was rejected out of hand. Also, no attempt was made to specifically
ask respondents what MLM companies they had purchased from to help verify their level of understanding.

For people not versed in the MLM industry an "independent distributor" could indicate a retailer such as GNC or
a manufacturer not in the MLM business. "Multi -level network marketing company" could be interpreted to mean a
company that sells via different media such as the Internet, TV shopping channels, catalogues, retail stores or just a
large marketer.
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Interestingly, in his deposition Ford acknowledged the possibility that independent distributors could be selling products
not from an MLM company. In fact, he stated that he was not trying to determine whether those purchasing from an
independent distributor knew if that distributor was associated with an MLM company. In that statement he probably
assumes that respondents understood that an independent distributor sells to friends, acquaintances, etc and not via a
retail store, mail or some other way.

Ford stated that the description used had been pretested and no problem found. However, what was done was to review a
limited number of the initial questionnaires and to ask interviewing supervisors whether any problems were evident. That
the respondents answered the questions was apparently taken to mean that there were no problems in understanding. No
attempt was made to actually ask any respondents in a pretest what they understood the channel description to mean, a
common approach when there is any concern about respondents understanding something

The overwhelming response to the four sets of substantive questions relating to confusion was an answer such as "I
don't know" and "No idea ". However, many of those who did respond mentioned names that would tend to indicate
misunderstanding of the described MLM channel of distribution. Ford said in his deposition that references to Amway
and Avon made it clear that the terminology was understood. However, in me responses there were many more mentions
of companies that were not MLM companies. Such responses point to a likelihood of misunderstanding among some
or many respondents.

For example, in Study 2 ail respondents indicated a likelihood of purchasing from the described channel in the next year.
When asked "Who or what company, do you believe puts out nutritional supplements or skin and hair care products sold
under the name American Longevity ? ". One respondent repeated American Longevity and only 2 mentioned another
MLM company, while 4 mentioned GNC, a company not in the MLM industry. Six gave the name of a consumer
products manufacturer (e.g. J&J), 3 gave a retail brand name (e.g. Neutragena) and 1 mentioned a retailer, in addition,
one mentioned Dr. Wallach.

When asked "What other name or names, if any, do you believe are used by the company that puts out nutritional
supplements or skin and hair care products sold under the name American Longevity ? ", only 7 responded with a company
or brand name. Of those, I mentioned American Longevity, one mentioned Mary Kay, 3 mentioned the name of a
consumer product manufacturer, 1 cited a retail brand name (Natures Way) and 1 cited Atkins, a diet organization.

4. These studies were conducted in 2004, and whether they include the appropriate universe for this case or not, they
cannot estimate the level of confusion between the two companies that existed in the past, since many who might
have been confused have likely since been disabused of any misconception. American Longevity was introduced during

Longevity Network's peak years (1997 -99) * so that major damage due to confusion may have occurred 5 to 8 years ago.

*Based on the screening information collected in the three surveys, and assuming a somewhat greater proportion of women
interviewed versus men, since women tend to be more likely to cooperate in surveys

Secondary Meaning Study (Pilot Survey)

5. This study used the same qualifications as the first Likelihood of Confusion Study except respondents had to be past
year buyers, rather than likely next year buyers, of nutritional supplements or skin or hair care products. It consequently
suffers from the same problem in that it included people who did not buy those products through the MLM channel
(62 of 101 respondents).
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Longevity Network's sales in the U.S. were about $8 million in 1997 and declined steadily thereafter to a few hundred thousand
dollars in 2004.

In addition, if the MLM description was misunderstood the proportion of MLM buyers was likely overstated, producing
a study with fewer than 39 qualified end- buyers. As in the other studies, the number who were MLM distributors or
wanted to be would be relatively small, particularly among those involved in or interested in a small MLM firm.

6. Since neither "Longevity Network" nor the brand name "Longevity" are universally known names it would probably
have been more appropriate in a study of this nature to not immediately confront respondents with the single criterion
question. A more logical approach, particularly in a telephone interview with its potential distractions, would have been
something akin to the sequence below. It also would have allowed those who were hesitant to answer "yes" because
they didn't know the specific name of the company, to indicate so and provide other information such as: association
with Doc Wallach, celebrity spokespersons or individual product names, In addition, the name "Longevity" could have
been placed in the context of MLM sold products, as the American Longevity name was in the Likelihood of Confusion
studies.

A Have you ever seen the name Longevity on any nutritional supplement or skin or hair care product or seen Longevity
in the name of any company selling such products? (If "yes" continue)

A Do you associate the use of the name Longevity with one company or more than one company? (If "Don't know ",
skip to Q.)

A With what company (companies) do you associate the name Longevity?

A (If no name given, ask) What, if anything, can you tell me about that company (those companies) or its (their) products?
(PROBE) Anything else?

A (For each specific name, ask:) What, if anything, can you tell me about that company or its products? (PROBE)
Anything else?

Summary

The Likelihood of Confusion studies involved end -buyers of nutritional supplements /skin/hair care products but did
not adequately represent or identify respondent groups among which Longevity Network had suffered and would likely
suffer the most damage due to any confusion with American Longevity. These groups would be comprised of current or
likely future MLM independent distributors, particularly those working for or interested in a smaller company.

The lack of confusion shown in these studies was predictable since only those aware of Longevity Network had the
potential to be confused and awareness of this company is very limited among the end -buyer universe.

Considering this limited awareness and the nature of the MLM trade channel, the confusion study could have either
been conducted among a relevant universe likely to have had the opportunity to become aware of American Longevity
(which would likely have had a large proportion of current or likely future MLM distributors) or relevant respondents
could have been exposed to both the American Longevity and Longevity Network names.

There is also evidence of some confusion in understanding the definition of MLM used in the study, which would have
caused some non -qualified purchasers being included in the study.

: Ï Ll-. (tD. 2017 . 1JIiiSci1 Reuters, dairn to original U.S.,. Government Works.



WALLACH, v. LONGEVITY NETWORK LTD., 2005 WL 3590816 (2005)

Regardless of the relevance of the universe in these studies, the findings cannot be used to estimate the level of confusion
that may have existed in the initial years of American Longevity, when Longevity Network's U.S. annual sales Were
considerably greater than in 2004 when the Ford studies were conducted.

The Secondary Meaning Study suffered from the same broad universe definitions as the Likelihood of Confusion studies.

In addition, the name Longevity could have been placed in the context of MLM products and the questioning approach
could have provided more opportunity for respondents to reveal confusion related to company names, products or
spokespersons.

Dated: February 8, 2005

Signature:

End of Document LCD 2017 Thomson Reuters. No claim to original U.S. Government Works.
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In the matter of Trademark Registration No. 1147309
For the mark COHIBA
Date registered: February 17, 1981

AND

In the matter of the Trademark Registration No. 1898273
For the mark COHIBA
Date registered: June 6, 1995

EMPRESA CUBANA DEL TABACO, d.b.a.
CUBATABACO,

Petitioner,

v.

GENERAL CIGAR CO., INC. and CULBRO
CORP.,

Respondents.

NOTICE

x

x

Cancellation No. 92025859

1. Pursuant to Section 401.03 of the Trademark Trial and Appeal Board Manual of

Procedure, Petitioner Empresa Cubana Del Tabaco, d.b.a. Cubatabaco, by and through the

undersigned counsel, hereby notifies the Board that, compliant with Fed. R. Civ. P. 26(a)(2), it

made the required disclosure of the witnesses it may use at trial to present evidence under

Federal Rule of Evidence 702, 703, or 705.

Petitioner made said disclosure on February 3, 2016 in its first Response to Respondent's

Interrogatory No. 19 and referenced such evidence extensively in its Second Response to

Respondent's discovery demands on December 20 and 22, 2016. On March 16, 2017, during a

telephone conference with Respondent, Petitioner advised of its intention to rely on the expert

testimony and reports. This expert disclosure consists of the testimony and reports of experts

I



presented at trial and in pre -trial discovery in Empresa Cubana del Tabaco v. Cuibro Corp., 97

Civ. 8399 (S.D.N.Y.) (the "Federal Action "). The Respondent presented a rebuttal expert.

Under a Stipulation between the Parties that was approved by the Board on April 1, 2016:

(1) discovery taken in the Federal Action and trial testimony (direct, cross -examination, redirect,

etc.) and exhibits proferred, whether or not admitted, in the Federal Action are treated as if taken

and obtained in the TTAB proceeding; (2) these materials are admissible in the TTAB

proceeding both at trial and in pre -trial proceedings, subject to evidentiary objections, other than

the objection that the evidence /discovery was taken in the Federal Action; and (3) the parties

may rely at trial and in pre -trial proceedings on the Federal Action Evidence and discovery that

was not preferred or admitted as evidence.

2. Neither Petitioner nor Respondent has made any disclosure of expert witnesses

not included in the Federal Action.

3. The Parties have already agreed to submit to the Board for its approval a

stipulation extending and modifying the Board's December 22, 2016 Scheduling Order for

reasons unrelated to expert evidence. They are still finalizing the stipulation.

4. Discovery is on- going. The Parties have tentatively agreed upon dates for the

depositions of four of Respondent's current employees and two third -party witnesses subpoenaed

by Petitioner. Document production by a third -party pursuant to Petitioner's subpoena is

underway. Respondent is expected to advise Petitioner shortly of the depositions, if any, it

wishes to take.

5. Petitioner has queried Respondent as to whether it wishes to take any new

discovery concerning Petitioner's experts, whether there are any adjustments to the schedule it

wishes to propose on account of Petitioner's experts, and whether it intends to offer the

2



testimony of any expert to contradict or rebut Petitioner's aforementioned expert testimony other

than what was introduced in the Federal Action.

Referencing TTAB Order (December 22, 2016), fn. 3 and TBMP Section 401.03,

Petitioner has also queried Respondent as to its position on whether proceedings should be

suspended.

6. In the above circumstances, Petitioner respectfully requests that the Board hold in

abeyance any decision to suspend proceedings as contemplated by the December 22, 2016 Order,

fn. 3 ( "[T]he Board will, at that point, suspend proceedings for the sole purpose of allowing the

orderly taking and completion of expert witness discovery, including any rebuttal expert witness

discovery ") until the parties have an opportunity to confer on that issue and the related matters

queried by Petitioner (paragraph 5 above).

Dated: New York, New York
March 17, 2017

Respectfully submitted,
By: /Michael Krinsky/

MICHAEL KRINSKY
DAVID B. GOLDSTEIN
LINDSEY FRANK
RABINOWITZ, BOUDIN, STANDARD,

KRINSKY & LIEBERMAN, P.C.
61 Broadway, le Floor
New York, New York 10006
(212) 254-1111
mkri n skv (cbrb skl. co m

dgol dstein (a)rbskl.com
lfrank(a)rbskl.ccnn
Attorneys for Petitioner Empresa Cubana del Tabaco

3



CERTIFICATE OF SERVICE

The undersigned certifies that a true and correct copy of the foregoing NOTICE was sent

by email on Respondents on March 17, 2017, to:

Andrew L. Deutsch
DLA PIPER LLP (US)
1251 Avenue of the Americas
New York, NY 10020
(212) 335-4500
Andrew.deutsch(and] apiper.com
Attorneys for Respondents General Cigar Co., Inc. and Culbro Corp.

4

/Lindsey Frank/
LINDSEY FRANK
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I. BACKGROUND AND PURPOSE

I am informed that Empresa Cubana del Tabaco, d.b.a. Cubatabaco, a Cuban entity, has

brought an action in the United States District Court for the Southern District of New York

against Cutbro Corporation and Generai Cigar Co., Inc. (hereafter "General Cigar ") to enjoin

the defendants' continued use of the trademark COHIBA for cigars in the United States, and

for other relief. I am further informed that Cubatabaco alleges that, directly and through a

licensee, it has sold premium cigars under the COHIBA trademark in Cuba and other

countries for many years. Plaintiff alleges that it has not sold COHIBA or other cigars in the

United States due to the prohibitions of United States embargo laws but that its COHIBA

mark is well known in the United States. I am informed that plaintiff's COHIBA cigars are

made in Cuba but that defendants' COHIBA cigars are not. I have been shown defendants'

COHIBA cigars and the box in which defendants' COHIBA cigars are sold in the United

States. As grounds for relief, Cubatabaco asserts, among other matters, that defendants'

use of the COHIBA mark for cigars is likely to cause confusion among United States

consumers as to the source, sponsorship, and affiliation of defendants' product.

This study was commissioned by Rabinowitz, Boudin, Standard, Krinsky & Lieberman, P.C,.

attorneys for Empresa Cubana del Tabaco d.b.a. Cubatabaco. The study was conducted

among a sample of cigar smokers, 21 or older, who indicated they are likely future

purchasers of premium priced cigars (i.e. $65 or higher for a box of 25 cigars or $2.81 per

cigar or higher).

I have been informed by counsel that the consumer group most likely to be the target market

for General Cigar's Cohiba cigars are those who will spend at least $120 for a box of twenty

five cigars or $5.25 per cigar. This is based on information that the country's two leading

cigar retailers (J &R, Mike's Cigars) price the General Cigar Cohibas in excess of $120 a box

except for the Corona Minors, which are smaller cigars sold for under $120 a box.

Consequently, while results will be analyzed for the premium cigar buyer group in total,

special focus will be on those cigar smokers who indicate they will buy cigars priced at $120

or more per box.



The study was basically designed to provide a measure of:

The proportion of these premium cigar smokers who have heard of Cohiba cigars and

think that they are made in Cuba, and

The extent to which those premium cigar smokers who have heard of Cohiba cigars

would think there is a source connection between Cuban Cohibas and General Cigar's

Cohiba cigars, if they were exposed to a box of the latter's cigars.
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H. STUDY AUTHORSHIP AND RESPONSIBILITY

This study was planned and supervised by Alvin Ossip, an independent marketing research

consultant of 11 Homewood Road, Hartsdale, New York. Mr. Ossip is a very experienced

survey researcher who has been involved in many studies concerned with trademark, trade

dress or advertising perception issues. He has conducted many studies that have been

used in legal proceedings. Attached, as Appendix C is Mr. Ossip's resume and a list of

cases in which he has testified as an expert at trial or by deposition within the past four

years.

The study was implemented by Greenfield Online using members of their Internet panel.

Greenfield Online maintains a very large panel of individuals throughout the United States

who havè agreed to participate in market research surveys conducted via the Internet. The

interviews for this study were conducted between October 27 and November 11, 2000.
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Ill. STUDY DESIGN OVERVIEW

The study was conducted with a sample of qualified respondents in households that

participate in an Internet survey panel run by Greenfield Online. Selected members of the

Greenfield panel were sent an e-mail soliciting their participation in a cigar survey if any

household member over 21 years of age smokes cigars. Those cigar smokers agreeing to

cooperate then accessed the survey questionnaire via an on-line link to the Internet site run

by Greenfield and completed the survey that appeared on their computer screen.

In the questionnaire, respondents were asked if they smoke cigars, and if so, whether they

would very likely buy cigars for themselves or very likely buy cigars as a gift or for a special

event within the next 12 months. If they responded that they were likely to do so for either

purpose they were shown a list of seven price categories from which they were asked to

select those that represented what they would most likely pay for these cigars. Based on

their pricing responses to either of the purchase questions, 962 respondents were identified

as cigar smokers who will buy premium cigars (i.e. cigars priced at $65 or higher for a box of

25 cigars or $2.81 per cigar or higher) and were asked to continue with the study. (About

half of this group indicated they would buy cigars priced at $120 a box or more.)

These prospective premium cigar buyers were then shown 6 premium and 2 non -premium

cigar names and asked whether or not they had heard of each one. Those who had heard of

Cohiba continued with the study and were asked if they knew where Cohiba cigars were

made. If they answered "Yes ", they were asked to type In which country or countries they

thought Cohiba cigars are made in. They were also asked to do the same for Macanudo and

Bering cigars, two best selling premium brands, if they were aware of these names. The

information generated by these questions provides a measure of the extent of the

awareness of Cohiba cigars and their being made in Cuba.

Those who thought Cohiba cigars were made in Cuba (or Cuba and elsewhere) then

continued with the survey. They were shown full color pictures of a box of General Cigar's

Cohiba cigars, including two cigars, and told it was "a box of cigars sold by quality retailers

in the United States."
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About half of these respondents saw a full color picture of the top of the closed box, along

with two of the cigars, and the bottom of the box. The other half saw a picture of the opened

box, along with two of the cigars, and the bottom of the box. The opened box contained

similar information as appeared on the top of the box, as well as a flyleaf with promotional

text. A copy of the visual stimuli used follows this section of the report.

After seeing the pictures respondents were asked several questions to determine whether

there was any source confusion between Cohibas from Cuba and the Cohiba cigars that

they had just been shown. These questions covered three relevant aspects of potential

source confusion: a) whether or not the two Cohiba cigars were made by the same

company, b) whether or not the two companies had an affiliation, association of business

connection with each other and c) whether or not one company got authorization or approval

from the other company to use the name Cohiba. If an affirmative answer was given to one

of these questions the subsequent source questions were not asked. If a respondent

answered affirmatively to either of the first two questions they were asked to type in what

made them say so. For the last question, if answered affirmatively they were asked which of

the two companies gave the authorization or approval. Selected demographic data was

obtained from all respondents in the survey.

Female cigar smokers were overrepresented in this study due to their significantly greater

tendency to cooperate in surveys than is true for males. Using Greenfield Online's

experience with male versus female cooperation rates as a guide, calculations were made

which resulted in estimating that females account for about 11% of the premium cigar buyer

population sampled by this study. (See Methodology Section for details)

Since the females in the study were less familiar with premium cigar brands and their

countries of origin than were the males, adjusting study findings by the revised female /male

ratio (i.e. gender weighting) would result in modest increases in the awareness of Cohiba

and its being made in Cuba and in the source confusion between Cohiba cigars from Cuba

and General Cigar's Cohiba cigars. The report that follows provides unadjusted totals, males

only and gender weighted figures for the three key measures in the study (awareness of

Cohiba; awareness that Cohiba is made in Cuba; and source confusion).
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IV. BOX OF GENERAL CIGAR COHIBA CIGARS

Note: The two images of the General Cigar Cohiba cigar box that a

respondent saw were continuous - with the respondent scrolling down

on their computer to see both images, if necessary.
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OPEN BOX
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V. RESEARCH SUMMARY

About half the cigar smokers completing the questionnaire indicated they would very likely

buy premium cigars (priced at $65 or higher for a box of 25) within the next twelve months.

Half of these likely premium buyers would spend $120 or more per box. This report presents

results for the total premium buyer group but focuses on those in the likely target group for

General Cigar's Cohibas, buyers of $120+ per box cigars.

Awareness Of Cohiba Cigars And Their Source Amono Premium Cigar Buyers

The Cohiba name is well known among premium buyers with 72% having heard of Cohiba

cigars (Males only: 75 %, Gender weighted: 74 %). Awareness of Cohiba is 78% among the

$120+ buyer group.

With the exception of Cohiba, awareness levels of the premium cigar brands asked

about correlated with their U.S. sales rank in 1998. However, although General Cigar's

Cohiba cigars are not among the top 50 premium sellers in the U.S, the awareness of

Cohiba is only about 2 points lower than the second best selling U.S. premium brand

(Arturo Fuente) and about ten points below the best seller, Macanudo.

Cohiba awareness is about 28 points higher than the seventh best selling premium

(Bering) and more than 50 points higher than the fiftieth best selling premium

(Bances).

28% of all premium buyers are aware of Cohiba, answer that they know where they are

made and volunteer Cuba (or Cuba and elsewhere) (Males only: 31 %, Gender weighted:

30 %). Among the $120+ buyer group, 37% name Cuba (or Cuba and elsewhere) as where

Cohiba cigars are made.

Likely buyers of the very highest priced premiums ($235+ a box) are even more aware

of Cohiba cigars (over 80 %) with 43% of all the buyers of this price category saying

that the cigars are made in Cuba (or Cuba and elsewhere).
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Cuba was cited as the source of Cohiba cigars more often than was the Dominican

Republic. 22% of all premium buyers are aware of Cohiba and think they are made in

the Dominican Republic (or Dominican Republic and elsewhere), with 27% among the

$120+ buyer group. (The comparable numbers for Cuba, as previously cited, are 28%

and 37 %, respectively.)

Source Confusion Between Cohiba Cigars From Cuba And General Cigar Cohiba Cigars

Among Those Premium Buyers Aware Of Cohiba

Of all premium buyers aware of Cohiba, more than 20% (20.4 %) erroneously thought that

there was a source connection between the Cohiba cigars from Cuba and the General Cigar

Cohibas '(Males only: 21 %, Gender weighted: 21 %). Among those in the $120+ group

source confusion was close to 25 %.

This confusion rate was based on showing the pictures of a box of General Cigar's

Cohiba cigars to those who thought Cohiba cigars were made in Cuba (or Cuba and

elsewhere). Among those seeing the pictures, over 54% indicated confusion in terms

of thinking the cigars shown and the Cohibas from Cuba are made by the same

company, or that the companies are affiliated, associated or connected with each other

or that one of the makers of Cohiba cigars got authorization or permission from the

other maker to use the name Cohiba.
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VI. DETAILED FINDINGS

Key data referred to here are shown in the Summary Tables that follow. More detail appears

in the Computer Tables in the Appendix.

The Cigar Smoker Who Is A Premium Buyer

A bit more than half (51 %) of the cigar smokers answering the questionnaire indicated they

would very likely buy cigars priced at $65 or more for a box of 25 (or $2.81 per cigar or

more) in the next twelve months.' Half of these prospective "premium" cigar buyers

indicated their highest expenditure would be $120 or more per box with about one in six of

the premium buyers very likely to spend as much as $235 per box or higher.

Of those who qualify as premium buyers, 88% will buy such cigars for their own use

and 66% will buy premiums for use as a gift or at a special event. This pattern roughly

holds across the three price classes analyzed with the exception of cigars priced at

$235 or more. Only 68% of buyers will buy those cigars for personal use.

(See Summary Table 1)

The incidence of cigar smokers being likely premium buyers rises steadily as household

income increases, with 67% of cigar smokers with household incomes of $75-$100M being

likely premium buyers and 88% at $150M or more income. Premium buyer incidence among

cigar smokers also rises with education level. Cigar smokers who are 50 years or older are

the least likely age group to be premium buyers.

Among premium buyers, the incidence of likely purchasers of cigars priced at $120 or

more rises sharply when the $100M income level is reached.

(See Summary Table 2)

"Premium cigars" refers to those that cost $65 or more for a box of 25 or $2.81 per cigar or more when

purchased in smaller quantity. The $120 a box or more or the $235 a box or more buyers refers to those

whose highest price cigar purchase, for their own use or as a gift or for a special event, is verylikely to be

in that price category.
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Awareness Of Ciaar Brands Amona Premium Buyers

About 72% of premium cigar buyers have heard of Cohiba (Males only: 75 %, Gender

weighted: 74 %). Among those whose highest anticipated purchase is $120+ per box

Cohiba awareness was 78 %.

Of the five other premium brands asked about, awareness levels correlated with sales

rank.* Although General Cigar's Cohiba sales in the U.S. are not among the top 50

premium sellers, the Cohiba awareness level placed it about 2 points under Arturo

Fuente (74 %), the second best selling U.S. premium brand in 1998, and about 10

points below Macanudo, the premium sales leader.

Cohiba awareness was about 28 points higher than the seventh best seller (Bering)

and more than 50 points higher than the 50th ranked premium brand (Bances).

(See Summary Table 3 and
Methodology Detail Page 38)

Where Those Aware Of Cohiba Think It is Made

Among those who have heard of Cohiba about 39% said they knew where these cigars

were made and thought it was in Cuba (or Cuba and elsewhere). Among those likely to buy

cigars at $120+ per box more than 47% of those aware of Cohiba named Cuba (or Cuba

and elsewhere).

The association of Cohiba with Cuba is higher than it is with the Dominican Republic.

Compared with the numbers noted above for Cuba, Cohiba was thought to be made in

the Dominican Republic (or Dominican Republic and elsewhere) by 30% of premium

buyers aware of Cohiba and 35% among the $120+ buyer group.

The stronger Cuba association is also illustrated by looking at the extent to which

mentions of the two countries overlap. About 23% of those aware of Cohiba mentioned

Cuba as where these cigars are made but did not mention the Dominican Republic. In

contrast, about 14% mentioned the Dominican Republic but not Cuba. About 16% of

those aware of Cohiba mentioned both countries as the source of these cigars.

(See Summary Tables 4, 4a)

Source: Cigar Insider May 1999, covering the year 1998
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Awareness Of Cohiba And Where It Is Made Among All Premium Buyers

Among all premium buyers in the study -- not only those aware of Cohiba - 28% have heard

of Cohiba and think it is made in Cuba (or Cuba and elsewhere) (Males only: 31 %, Gender

weighted: 30 %). Among $120+ buyers it is 37 %.

Likely buyers of $235+ per box are the most aware of Cohiba (over 80 %) and 43% of

all these buyers volunteered that Cohiba was made in Cuba (or Cuba and elsewhere)

(See Summary Table 5 and
Methodology Detail Page 38)

General Comments On Producer Country Data

The country of origin questions used in this study were more stringent than might generally

be used in surveys of this type.

Respondents were first asked "Do you know in which country or countries Cohiba cigars

are made ?" They were not asked if they 'thought" they knew or if they had an opinion.

Only if they answered "yes" did they proceed to the next question.

In the next question they were asked to write in the country or countries where they

thought Cohiba cigars are made. No country prompts were given. In addition, they were

given the option of checking "Don't know ", which some respondents did.

If a respondent aware of Cohiba indicated not knowing where the cigar was made, no

attempt was made to refresh any recollection that person may have, such as by asking

where they may have heard of the brand or whether they had ever read anything about

where the product was made.

Respondents did not seem shy in saying they did not know where Cohiba was made- with

43% indicating they did not know or checking "Don't know" when asked to write in the

country name(s).

The questioning approach used may have caused some respondents that had a country in

mind not to volunteer it because they weren't sufficiently confident of the correctness of their

answer, or because they had not been stimulated enough to seek to recollect it.
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Where Macanudo And Bering Are Thought To Be Made

Country of origin data was also obtained for Macanudo and Bering to serve as a control to

compare with the Cohiba data and to see the potential extent of correctness or guessing

relating to where products are made.'

Macanudo is associated with the Dominican Republic by 29% of the premium cigar buyers

aware of the brand while 12% link it with Jamaica, countries in which this brand has been

made. These numbers rise modestly among those who will buy cigars priced at $120 or

more.

Association of Cohiba with Cuba was greater than the association of Macanudo with

either the Dominican Republic or Jamaica, countries in which Macanudo has been

made.

Only 8% of those aware of Bering think it is made in Honduras, its country of origin.

Overall, the incidence of incorrect source country mentions was lower -for Cohiba than for

either Macanudo or Bering.

If there was guessing of country of origin, it appears to be at low levels.

Cuba was incorrectly cited as the source of Macanudo by only about 4% of those aware

of the brand and only one respondent mentioned it for Bering, probably indicating that

Cuba would not tend to be cited as a "guess" by respondents who did not know where a

cigar was made.

Dominican Republic was incorrectly cited as the source of Bering by about 4 %.

(See Summary Table 4)

Answers for Macanudo and Bering were obtained from the 72% of all respondents aware of Cohiba and also

aware of these brands. They comprise more than 4 out of 5 of all respondents aware of Macanudo and of

Bering.
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The Measure Of Source Confusion

Only those who had previously heard of Cohiba cigars could potentially be affected by prior

associations with this name if they were to be exposed to a box of General Cigar's Cohiba

cigars. For the purposes of this study, only those who volunteered that Cohiba cigars were

made in Cuba (regardless of where else they thought the cigars were made) could

potentially be confused to think that the General Cigar Cohiba cigars are related to the same

source as the Cohibas from Cuba.

Consequently, the pictures of General Cigar's Cohiba cigars were shown only to the

premium buyers who were aware of Cohiba and who also said Cohiba cigars were made in

Cuba (or Cuba and elsewhere). However, the number of those in this group who are source

confused is percentaged against all those aware of Cohiba, whether or not they thought that

Cohibas are made in Cuba.

As indicated in the section "General Comments On Producer Country Data ", there might

have been respondents who were discouraged from volunteering that Cohiba cigars are

made in Cuba because they weren't sufficiently confident of that response or because there

was no stimulation of their recollection. To the extent this may have occurred it would have

kept some respondents from being exposed to the General Cigar box and potentially

indicating source confusion between that product and Cohiba cigars from Cuba.

As indicated in the Study Design Overview Section, two different sets of pictures of the box

for the General Cigar Cohiba cigars were used. The results obtained for each set were

extremely similar, and well within statistical sampling tolerance, and therefore have been

combined.

(See Summary Table 6)

Overall Source Confusion

Over 54% of those exposed to the pictures of the General Cigar Cohiba cigars thotight there

was a source connection between these cigars and Cohiba cigars from Cuba.

Considering all of the premium buyers who are aware of Cohiba, more than 20% (20.4 %)

indicated that they thought there was a source connection between the company that makes

the displayed Cohiba cigars and the company that makes Cohiba cigars from Cuba (Males

only: 21 %, Gender weighted: 21 %). This estimate rises to close to 25% when looking at

those who will buy premium cigars priced at $120 or more.

(See Summary Tables 6,7 and
Methodology Detail Page 38)
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The more than 20% source contusion level is made up of about 10% who indicated that

they thought the two products were made by the same company and about 7% who

thought the two companies were affiliated, associated or had a business connection with

each other. Close to an additional 4% thought that one of the makers of Cohiba cigars

got authorization or permission from the other maker to use the name Cohiba.

(See Summary Table 7)

As would be expected, the reasons cited for thinking the companies were the same or were

affiliated, associated or had a business connection with each other related largely to the

Cohiba name used on both products. 16 of the 114 reasons involved a comment relating to

the use of the Dominican Republic cigars to overcome U.S. trade sanctions against Cuba.

(See Summary Table 8)

If an affirmative answer was given to the first or second question the other source questions were not asked.

The source confusion tally excludes 9 respondents who answered one of the two questions affirmatively, but

who gave no reason or gave a reason not appropriate for confusion when asked why they thought the two

products were made by the same company or that the companies were affiliated, associated or connected

with each other.

Of the 25 respondents who thought one company gave the other company authorization or approval to use

the name Cohiba, 20 thought the approval was given by the maker of the Cuban Cohibas, 4 thought it was

given by the maker of the cigars they were shown and 1 did not know who gave the approval.
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SUMMARY TABLE 1

ANTICIPATED CIGAR PURCHASES IN NEXT 12 MONTHS *

(By current cigar smokers)

(Price shown is the highest price to be paid by the respondent)

All Respondents

Base = Cigar Smokers

Will very likely buy cigars in next 12 months:

For personal use

$65 or more per box
$120 per box or more
$235 per box or more

As a gift/use at special event

$65 or more per box
$120 per box or more
$235 per box or more

Either for personal use or
as a 4ifUuse at special event

$85 or more per box
$120 per box or more
$235 per box or more

# 1
1873 100.0

1680 89.7

(842) (45.0)
(403) (21.5)
(112) ( 6.0)

970 51.8

(632) (33.7)
(294) (15.7)
(111) ( 5.9)

1773 94.7

(960) - (51.3)
(480) (25.6)
(165) ( 8.8)

Based on the following questions:

0.5. Do you smoke cigars? .Yes .No

0.6. Within the next 12 months, are you very likely to buy cigars foryourseff? -Yes .NO Not sure

0.7. (IF YES) Thinking about the cigars you will buy for yoursetl within the next 12 months, please indicate

intowhich of the price categories those cigars would fall. This should be based on what you will most likely pay

for a box of 25 dgars or for each cigar that you will buy for yourself. (Select as many as apply)

Under $35 for a box of 25 cigars/ under $1.50 per cigar

$35 -$64 for a box of 25 cigars) $1.50- $2.80 per cigar

$65 -$99 for a box of 25 cigars/ $2.81-54.34 per cigar

$100 -$119 for a box of 25 cigarsi$4.35- $5.24 per cigar

$120 -$234 for a box of 25 cigars/$5.25-$10.30 per cigar

$235 -$349 for a box of 25 cigars/$10.31-$15.35 per cigar

$350 or more for a box of 25 cigars/ $15.36 or more per cigar

0.9. Within the next 12 months are you very likely to buy cigars as a girt for someone else or to use at a special

event? .Yes .No .Not sure

0.10. (IF YES) Thinking about the cigars you will buy as a gift for someone or to use at a special event within the

next 12 mdnths, please indicate into which of the price categories those cigars would falt. This should be

based on what you will most likely pay for a box of 25 cigars or for each cigar that you will buy as a gift. (Select

as many as apply) (Same price list as 0. 7.)
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SUMMARY TABLE 2

ANTICIPATED CIGAR PURCHASES IN NEXT 12 MONTHS'

(By current cigar smokers)

Base = Cigar Smokers

Household Income

Under $30M

% Of Alf
Cigar Smoker
In This Group

% Of Cigar Smokers % of Premium Buyers

In A Group In A Group
Who Will Buy Who Will Buy Cigars
Premium Cigars' At $120+ a Box

(1873)

(100 %)

(15)

(960)

51

28

(480)

50

47

$30- $49,999 (29) 44 49

$50474,999 (23) 54 46

$75- $99,999 (13) 67 41

$100 -$149,999 ( 8) 68 62

$150M + ( 4) 88 74

No answer ( 8) 51 - 54

Education

High school or less (15) 28 35

Some college (44) 48 48

College graduate (41) 63 54

Age

21 -24 (10) 60 50

25 -34 (31) 61 55

35 -49 (42) 50 46

50+ (17) 32 46

Gender

Males (77) 53 51

Females" (23) 47 47

Includes cigars to be bought for their own use or as a gift or for a special event.

Females overrepresented due to higher cooperation rates. See Methodology Detail section.
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SUMMARY TABLE 3

AWARENESS OF COHIBAANDSELECTED CIGARS'

(By current cigar smokers who are future purchasers of premium cigars)

Base = Premium Cigar Buyers

All
Respondents Men

(960) (753)
100.0% 100.0%

Heard of:

Premiums"
Cohiba 72.2 75.2

Macanudo 83.2 85.4

Arturo Fuente 74.1 77.3

Bering 44.2 49.1

La Aurora 31.3 31.7

Bances 21.3 22.3

Non- Premiums
King Edward 83.5 85,8

White Owl 70.7 75.0:7

Based on the following question:

Q. 11.

Highest price will buy next 12 months

k:$120+; ;t $65 -119 $120 -234 $235+

`';'(480j;?3 (480) (315) (165)

100.09q 100.0% 100.0% 100.0%

66.5 76.5 80.6

78.8 88.6 86.1

68.1 78.1 83.6
40.8 47.3 47.9
29.2 31.7 36.4
20.4 21.3 23.6

82 9? 84.2 64.4 80.0
71.5 72.1 66.1

Listed betow are the names of several cigars that you may or may not have of before. For each

cigar listed, please indicate whether you have heard of it, whether you have not heard of It or

whether you are not sure. (Select one answer in each row)

Sales ranking of premium brands in 1998 in the U.S.: Macanudo (1), Arturo Fuente (2), Bering (7),

La Aurora (45), Bances (50). Source: Cigar Insider May 1999, covering 1998
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SUMMARY TABLE 4

WHERE PRODUCTS ARE THOUGHT TO BE MADE'

(By current cigar smokers who are future purchasers of premium cigars)

All
Highest price will buy next 12 months

Respondents Men 1$120+;. $65.119 9120 -234 $235+

WHERE COHIBA IS MADE, AMONG THOSEAWARE OF COHIBA

Base = Premium Cigar Buyers (693) (566) i (374) -. (319)

Aware Of Cohiba 100.0% 100.0% `100.0%': 100.0%

Do not know where made 43.4 39.8 ; 3ß.O _>_, 54.5

Cuba 38.8 41.5

Dominican Republic 29.9 33.0

All other mentions 8.1 8.3

WHERE MACANUDO IS MADE
AMONG THOSE AWARE OF MACANUDO AND COHIBA

Base = Premium Cigar Buyers (637)

Aware of Macanudo & Cohlba100.0%

( 531)
100.0%

Do not know where made 47.6 45.2

Cuba 4.2 4.5

Dominican Republic 28.7 29.6

Jamaica 12.2 13.7

Honduras 6.3 6.4

All other mentions 8.3 8.1

WHERE BERING IS MADE
AMONG THOSE AWARE OF BERING AND COHIBA

Base = Premium Cigar Buyers (352) (314)

Aware Of Bering & Cohiba 100.0% 100.0%

Do not know where made 81.5 81.5

Cuba
Dominican Republic 4.3 3.8

Honduras 8.0 8.0

All other mentions 82 8.9

(3,50_ .îL1

1DO.O7ë

6406' ^à

r.s'q :0??

F16;,.«6t

'.(197).:lú.
100:0%%p

C;SZB:7tt

28.5
23.8

6.6

(241)
100.0%

(133)
100.0%

36.9. 28.6

44.4 53.4
36.1 33.1

8.7 10.5

(287)
100.0%

(228)
100.0%

(122)
100.0%

56.1 - 41.2 39.3

4.5 5.3 1.6
22.6 33.8 33.6

6.6 17.5 15.6
5.6 4.8 10.7
8.7 7.5 9.0

(155) (125) (72)

100.0% 100.0% 100.0%

85.2 76.8 81.9

3.9 5.6 2.8
6.5 8.0 11.1

6.5 11.2 6.9

See Summary Table 5 for format of questions these responses are based on.

One respondent
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SUMMARY TABLE 4a

WHERE COHIBA IS THOUGHT TO BE MADE

(By current cigar smokers who are future purchasers of premium cigars)

Highest price
will buy

All next 12 months

Respondents F `$126 + -';a -'

WHERE COHIBA IS MADE, AMONG THOSE AWARE OF COHIBA

Base = Premium Cigar Buyers
Aware Of Cohiba

(693)
100.0%

Do not know where made 43.4

Cuba " 38.8

Cuba but not Domin. Republic 22.7
Cuba and Domin. Republic 16.2

Dominican Republic" 29.9

Domin. Republic but not Cuba 13.7
Domin. Republic and Cuba 16.2

Based on 0.13 See Summary Table 5 for question wording.

A tabulation of the overlap of Cuba and Dominican Republic responses to Q. 13 was not run for the 13

respondents (8 in the $120+ group) who wrote in Cuba for 0.13 but did not check Cuba in Q. 18. As a

consequence, the results shown above for "Cuba but not Comm. n Republic" and "Domin. Republic but not

Cuba" are each equally probably slightly overstated, by likely less than one percentage point. The two other

categories which involve mentions of both Cuba and the Dominican Republic would be understated by a like

amount.
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SUMMARY TABLE 5

AWARENESS OF COHIBA

AND IT BEING MADE IN CUBA AND /OR THE DOMINICAN REPUBLIC

(By current cigar smokers who are future purchasers of premium cigars)

All
Respondents

Base = Premium Cigar Buyers (960)
100.0%

Have heard of Cohiba 72.2

Hiohest price will buy next 12 months

Men $65 -119 $120 -234

(753) (480)';; (480) (315)

100.0%
,=-
loot 100.0% 100.0%

75.2 66.5 76.5

Think Cohiba made in Cuba 28.0 31.2

(or Cuba and elsewhere)

Think Cohiba made in
Dominican Republic
(or DR and elsewhere) 21.6 24.8

Based on the following questions:

$235+

(165)
100.0%

80.6

al 19.0 34.0 43.0

15.8 27.6 26.7

Q. 11 Listed below are the names of several cigars that you may or may not have of before. For each

cigar listed, please indicate whether you have heard of it, whether you have not heard of it, or

whether you are not sure. (Select one answer in each row)

Q. 12. Do you know in which country or countries COHIBA cigars are made? . Yes .No

Q, 13. Please write in the name of the country or countries where you think COHIBA cigars are made. If

you don't know, please check the don't know box.

. COHIBA cigars are made in

. Don't know
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SUMMARY TABLE 6

SOURCE CONFUSION
BETWEEN COHIBA CIGARS FROM CUBA AND CIGARS SHOWN

(By those aware that Cohiba cigars are made in Cuba)

All Respondents Pictures Seen
Shown Pictures Open Box Closed Box

Base =Those Shown Pictures Of
General Cigar Cohiba Box

Indicated source confusion between
Cohiba cigars from Cuba and General

(256)
100.0%

(120)
100.0%

(136)
100.0%

Cigar Cohiba cigars shown: 54.3 54.2 54.4

Both made by same company " 26.2 26.7 25.7

Companies have an affiliation,
association or business connection ** 18.4 15.8 20.6

One company
gave authorization or approval for
other company to use Cohiba name 9.8 11.7- 8.1

Based on the following questions:

Q. 19. Do you think that COHiBA cigars from Cuba and the cigars shown above are made by the same

company, are made by different companies, or don't you know.

Q. 23. IF SAME COMPANY) Please tell what makes you think they are made by the same company.

Q. 25. Do you think that the company that makes COHIBA cigars from Cuba and the company that makes

the cigars shown above do or do not have an affiliation, association, or business connection with

each other or don't you know?

Q. 26. (IF DO HAVE) Please tell what makes you think they have an affiliation, association or business

connection with each other.

Q. 27. Thinking again about the company that makes COHIBA cigars from Cuba and the company that

makes the cigars shown above, do you thinkthat one of these companies.
authorization or approval from the other company to use the name Cohiba

. Did not get authorization or approval from the other company to use the name Cohiba

. Don't know

Q. 29. (IF GOT) Which of the two companies do you think gave authorization or approval or don't you

know?
. The company that makes Cohiba cigars from Cuba

The company that makes the cigars shown above
. Don't know

Note: Wording of these various questions was randomly rotated across respondents. See Methodology Section.

* Excludes 9 respondents who gave no reason or gave a reason not appropriate for confusion.
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SUMMARY TABLE 7

SOURCE CONFUSION

BETWEEN COHIBA CIGARS FROM CUBA AND CIGARS SHOWN "

(By current cigar smokers who are future purchasers of premium cigars

and are aware of Cohiba)

All
Highest price will buy next 12 months

Respondents Men ¡;$120 +?..

Base = Premium Cigar Buyer (680) (554) p.,060::4

Aware of Cohiba` 100.0% 100.% 7O04%%í

vim.
Indicated source confusion

- .. ,,:

between Cohiba cigars from Cuba ñ,
and General Cigar Cohiba ïr ._ 1,
cigars shown to them: 20.4 21.1 -24:6

Both made by same
company "" 9.9 10.5 ;''t1 7 °°

Companies have an affiliation,
association or business
connection " 6.9 7.0

One compány gave
authorization or approval for
other company to use
Cohiba name 3.7 3.6

$65 -119 $120 -234 $235+

(314) (236) (130)
100.0% 100.0% 100.0%

15.6 25.0 23.8

7.6 11.9 115

5.4 8.9 6.9

2.5 4.2 5.4

Base does not include 13 respondents who said Cohiba cigars were made in Cuba in Q. 13 but did not

check Cubain Q. 18. Of the 13, 12 were men, 5 were in the $65 -$119 group, 5 in the $120 -$234 group and

3 in the $235+ group.

." Excludes 9 respondents who gave no reason orgave a reason not appropriate for contusion.

-27-



SUMMARY TABLE 8

VERBATIM COMMENTS

BY RESPONDENTS WHO WERE CLASSIFIED AS SOURCE CONFUSED

BETWEEN COHIBA CIGARS FROM CUBA AND THE CIGARS SHOWN TO THEM

On the following pages are shown the reasons given for thinking that the

Cohiba cigars from Cuba and the cigars shown the respondent are

made by the same company (Q. 23) or the makers are affiliated,

associated or have a business connection with each other (Q. 26).

Nine respondents indicated confusion but either offered no reason or

gave a reason not appropriate for confusion. These respondents are

not tallied as source confused.
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ID Q23
40014 The logo, the shape /shape color and packaging - also know that some Cohibas are made outside Cuba

40051 The name is unique and think separate patents /rights for use of same logo would be difficult

40098 same name
.

40109 The labeling rights
40151 Same name
40203 brand name

40207
They have the same brand name. I think they manufacture in two countries because of trade sanctions imposed on Cuba by the

United States.
40299 Cohiba is the overall brand and although they are made in diffeent companies, they can still be the same parent company.

40331 Same name, but different factories

40392 Same Logo and Known Brand Name

40408 same logo and name
40427 Common sense
40437 same company, different manufacturing sites

40482 cant sell direct to US due to conlraban laws so if theymake them in dominican can sell them to us

40492 Same brand name, must be the same company.

40516 Same logo, labeling
40609 the name
40622 Same name, same tobacco, just grown in different countries and manafactured in different countries

40705 name, label on cigar & box

40751

Real Cuban Cohibas, are made in Cuba but cannot be imported to the USA. The Cohibas we get here are from the Dominican

Republic
40788 General information from friends that smoke cigars I believe that I have read about it.

40802 Labels (rings) I've seen look the same.

40850 The only difference is teir country of origin.

40853

Beacause Americans have a trade embago with Cuba, it would make sence to utilise the success of the Cuban Cohiba and

manufactuer it from a different country that allow importing into the USA, thus the companydoes not lose sales and bypasses the

embargo.
40854 Marketing Strategy, Brand name versus off brand pricing

40910 I think that these are the Cohiba cigars and they are actually from the Dominican Republic.

40922 I think they are made buy the same company but with diffrent grades of tobacco

40925 It is a quality cigar no matter which country it is made in

40966 Cohiba cigars set up business in the Dominican Republic to capture the US market under the guise of a Cuban cigar.

40969 memory, and the stenciling!
40975 Same name,produced separately to sell to US



ID Q23

41010

I would assume the brand name would be specific to one company. Also I've seen the collar for both the Dominican and Cuban cigars

and they seem to have the same logos.

41069 They look alike

41070

Cuban cigars all have 'Habana' written somewhere on the band. The ones pictured are mfg'd. in the Dominican Republic. Since real

Cuban cigars are not permitted in the USA, the cuban seed is planted and harvested in the DR, and then sold in the USA.

41075 Same wrapper
41081 cohiba is a registered trademark

41085 They are made by COHIBA COMPANY

41108 The size, look and the three rings around the band

41122 same name - cohiba
41198 same design and name style

41213 Can't use the name unless the companies are related

41218 The company expanded into Cuba. The product looks and tastes the same

4'1232 Cigars made in Cuba cannot be exported to the USA. Cigars made in the Dom. Rep., can.

41323 the boxes are similar
41329 They have the same brand name.
41343 same name,alot of cuban seed in the dominican republic

41380 The cigar band and the imprint on the bottom of the box.

41394 trademarked name
41415 You can make cigars in places other than Cuba.

41422 name of distributor

41458 Even though the tobaccos that are used in the cigars are grown in different countries, the cohiba name is controlled by one company.

41480

Because real Cohiba's are made in Cuba, howeversince they cannot be imported into the US, they also make them from the

Dominican Rep.
41503 brand name
41543 Cohiba cigars are made in the Dominican Republic, not Cuba

41645 I've seen them both In the same shop in Mexico -Same Trademark

41655 They have the same name and label.
41687 Similar logo
41690 same band, same branding, it may be licenced out but I suspect its the same holding company or corporation

41697 U.S, Embargo
41704 Same name /quality
41715 I was not correct, they are made in Santo Domingo

41733 same name



ID Q23
41782 i have read about that

41784 Logo looks the same

41812 cigar name
41842 Same name & company loco

41873 Cohiba has factories in many countries

có



ID Q26
40162 Same label, same name, andyou can't sell the Cuban ones in the U.S.

40280
It seems perhaps the same people made Cigars in Cuba and due to trade embargos that they moved some

operations to the Dominican Republic to keep some market share, but have since probably split up.

40325 Copyright laws would prohibit. I believe it is a way for the Cohiba Co to avoid the Cuba Embargo

40348 the name is the same and si is the style of the cigar

40404 trademark is similar
40425 I think they use the same seed or plants.

40443 Talking with Cigar shop owners, other cigar smokers

40444 name
40471 licensing agreement
40490 Same packaging, just a way of legally selling in US

40534 use of the same name
40554 same trademark name and logo

40565 The Dominican company uses Cuban seed grown on Dominican soil.

40709 consolidated
40734 same name
40741 trademark rights

40753
I imagine some of the people that worked with or owned the Cuban company now own or participate in the

Domincan company
40835 THEY ARE MADE IN THE SAME COUNTRY, BOXES LOOK SIMILAR, SAME TYPE FONT, ETC.

40836 Use of the name Cohiba
40858 name brand
40860 Sara the same name
40874 same logo
40901 name
40951 The Name
40970 cohiba is illegal is US, another company makes the dominican republic cigars to import to US

41125 name only

41173
well there claiming that there the same cigars, and the same company. I'm assuming that there would be a

lawsuit if one used the name and reputation of the other for self benilit

41202 The use of the name Cohiba
41214 because of the seed
41221 Same name, logo
41250 Same name
41280 The vrand name Cohiba
41325 to trade with countries that have trade embargos against Cuba



ID 026

41354
I would think that international law would require the same product marketed under the same name to have at

least an affiliation with each other

41411

ONE WOULD NOT BE ABLE TO MARKET A SIMILAR PRODUCT USING THE SAME NAME WITHOUT SOME

SORT OF AFFILIATION
41423 If t remember correctly, I seem to remember Dominican Cohibas being made from Cuban cohiba seed.

41599 I think it is through an ownership association

41620 use of cigar name

41629
I don't think that Cohiba from Cuba would let anyone else use their name unless they were working together in

some way.
41667 large company, many different customers

41686 they are grown with seeds from cuba

41718 family affiliation before castro

41763 nearly identical packaging
41764 Cohiba were made in Cuba. When the communist revolution took place some family members fled to D.R.

41768 Same Logo, Cuban Immigrants came to Dominican Republic for Political Assylum

41816 the both use the same name and table

41882 they are the same





VIII. METHODOLOGY DETAIL

Use Of An Internet Panel

Internet panels are increasingly being used by companies to conduct surveys to aid

business decision making. Use of such a panel to address the issues of this study was both

practical and reasonable because it could fulfill the difficult requirements of obtaining a

relatively large and geographically dispersed sample of a very small proportion of the

population (it was assumed that perhaps 2% of adults were premium cigar smokers), who

are predominantly male, with an upward income skew and some of whom needed to be

shown a picture then immediately questioned about it.

An Internet panel is limited to those who are connected to the Internet. However survey

methods typically used for addressing consumer product trademark issues are limited to a

certain selected proportion of the population. (Mall intercept surveys are, limited to those who

visit malls with interviewing facilities, telephone surveys to those at home to answer the

phone or those who do not screen calls via their answering machine.) With the great

increase in Internet usage it is presently estimated that perhaps 45% of homes have an

Internet connection, with the proportion increasing as household income rises. Of those with

household incomes of $75M or more it is estimated that perhaps 80% are Internet

connected. It is estimated that half of the adults in the U.S. are Internet users either at

home, at school, at work or elsewhere. Thus, while not all premium cigar smokers are

Internet connected it is likely that a very substantial proportion are and use of such people

as respondents would provide a reasonable estimate of the measures sought in this study.

Regardless of survey method used, potential qualified respondents decide whether or not

they will cooperate. The use of a panel of people who agree to cooperate in some studies

facilitates the conduct of studies and it is not felt that panel participation would have any

meaningful effect on responses relating to the topics covered in this study.
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Sample of Respondents Participating in The Survey

To maximize the odds of reaching cigar smokers and to avoid a massive solicitation effort,

advantage was taken of the fact that about 24,000 Greenfield Online panelists, who had

joined the panel since July 1998, had indicated via completion of a general screening

questionnaire when they joined the panel, that someone in their household had used a cigar

or pipe within the prior 12 months. While many of these may be pipe smokers or only

occasional cigar smokers and even people who no longer smoke cigars it was felt the group

would contain considerably more current cigar smokers than would a general sample from

the panel. Consequently, e-mail solicitations were sent to about 15,000 of these households.

On their own initiative, Greenfield Online sent out the same e-mail solicitation to a sample of

about 10,000 panelists who were 21 or older, had joined the panel since July 1998 and were

not included among the 24,000 panelists noted above. Examination of the survey responses

obtained from the two samples indicated a general pattern of similarity in regard to premium

cigar purchasing information.

There were some differences between the two samples in regard to the key measures in the

study. However, due to the relatively small number of qualified premium cigar buyers

generated by the Greenfield initiated sample the differences in regard to awareness of

Cohiba cigars being made in Cuba (or Cuba and elsewhere) and in the source confusion

level were well within statistical sampling tolerances. (lf 2 or 3 in the Greenfield initiated

sample had given different answers the two samples would have produced the same results

on these key measures).

Although the difference between the two groups in regard to the Cohiba awareness level is

on the edge of statistical significance it should be noted that:

a. The rank order of awareness of the six premium brands is the same in both samples.

b. The awareness level of Arturo Fuente, the second best selling premium, is also lower in

the non -screened sample. In both samples, awareness of Cohiba is less than three

points below Arturo Fuente.

c. There is no Cohiba awareness difference between the two samples among $120+

buyers.
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Consequently, responses of the two samples have been combined and are shown in the

Summary Tables and in the appended Computer Tables. Responses of the two separate

samples are available. Following is a comparison of the key measures and the sample size

for each measure.

Screened Sample Non Screened Sample

L # % #

Premium Cigar Buyers- $65 or more 100.0 (849) 100.0 (111)

Aware of Cohiba 73.3 (622) 64.0 (71)

Aware of Cohiba Made In Cuba 28.3 (240) 26.1 (29)

Premium Cigar Buyers- $120 or more 100.0 (426) 100.0 (54)

Aware of Cohiba 77.7 (331) 79.6 (43)

Aware of Cohiba Made In Cuba 36.9 (157) 38.9 (21)

Aware of Cohiba 100.0 . (609)' 100.0 (71)

Source Confused 20.9 (127) 16.9 (12)

Base does not include 13 respondents who said Cohiba cigars were made in Cuba in Q. 13 but did not

check Cuba in Q. 18.
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Male Versus Female Cigar Smokers

Females are overrepresented among the premium cigar smokers in this study due to the

generally greater likelihood of females to cooperate in these studies than males. In the study

somewhat less than 22% of those who smoke cigars and will buy premium cigars are

female. Geenfield Online's rule of thumb, based on their experience, is that if cooperation is

solicited from a sample of half males/half females the responses received will be 60/40

female. On the assumption that this rule applies to panelist's willingness to cooperate on a

specific study such as this one, as well as the willingness of other household members to do

so, then based on study results, it is estimated that females comprise about 11% of the

premium cigar population sampled by this study. '

In the Greenfield non -screened sample the split of qualified respondents was 15.3% females

84.7% males. Dividing these percents by the relative cooperation rates noted above produces

a,female /male ratio of 10.7/89.3, which represents an estimate of the male /female split of the

population from which the survey cooperators were drawn. (Divide the female % of 15.3 by .6

to produce 25.5. Then divide the male percent of 84.7 by .4 to produce 211.8. Add the two

resulting figures and repercentage to produce the population split estimate.)

Since respondents from the prescreened panel were involved in the screening phase and

then the survey the greater tendency of females to cooperate must be compensated for twice.

As a result, the 22.3% of qualified respondents in this sample of the survey who are females

would be reduced to 11.2% if the 60/40 cooperation rule were applied twice, as shown above.

To produce the 11/89 female /male gender weighted proportions, each female's response is

weighted by .4493 while each male response is weighted 1.0.

Information given to Mr. Ossip by the Simmons National Survey indicates that in a recent study women

accounted for 11% of the 660 smokers of regular cigars.
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There are meaningful differences in some of the responses of males versus females. The

females are generally less aware of premium cigar brands and of countries of origin.** The

data below compare the responses of males and females for certain key measures and the

effect if the sample were balanced by sex. Some of the Summary Tables show results for

the men in the survey. The Computer Tables in the Appendix permit a more detailed

comparison of male versus female responses.

Males Females
Total

Sample

Gender
Weighted

Sample

% Aware of Cohiba
75.2 61.4 * 72.2 73.6

% Of Those Aware
Thinking Cohiba Made in Cuba

(or Cuba and elsewhere)

41.5 26.8 38.8 40.2

Think Cohiba Made In Cuba

(or Cuba and elsewhere)
As % Of All Premium Buyers 31.2 16.4' 28.0 29.6

Confused As % Of All Aware Of Cohiba 21.1 17.5 20.4 20.7

Statistically significant difference between males and females

While the data above is only for Cohiba the same pattern would generally apply to the other premium cigar

brands asked about.
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Soliciting Cooperation

Panelists solicited for cooperation in this survey were sent an e-mail explaining that a cigar

survey was being conducted and asking them to cooperate if they were a cigar smoker and

over 21 years of age. If they were not, they were asked to seek the cooperation of any other

household member who would meet these qualifications. Those who qualified and

completed the survey would be offered a chance by Greenfield to win an incentive, common

procedure with an Internet panel. A total of 231 prizes with a combined value of $1500 was

offered.

Internet Procedures

To gain access to the survey on their computer a panelist went to the Greenfield Internet

site address appearing in the e-mail solicitation. They then had to enter the e-mail address

with which they were registered at Greenfield Online. A second questionnaire could not be

completed using the same e-mail address.

The first question then appeared on the screen. After a question was answered the

respondent clicked the "Next" button on the screen in order to have the next question

appear. If the "Next" button was clicked before the question was answered an appropriate

reminder message appeared on the screen. The respondent was not permitted to go back to

a question already answered. One question at a time appeared on the screen except in the

demographic section and when asked about cigar and pipe smoking. When the

questionnaire was completed a "Submit" button was clicked on the screen to send the

answers to Greenfield. If a respondent did not answer a question within a fifteen- minute time

period the survey disappeared from the screen and was not retrievable.
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The Questionnaire

The first two questions in the survey, followed industry practice, and were used to eliminate

potential respondents who had participated in a survey involving cigars in the past six

months or who work or have a household member who works in an occupation that might

give them special access to information about cigars. In addition, those under 21 were

excluded.'

Those who then indicated they were cigar smokers were asked two questions to determine

whether they were very likely to buy cigars for themselves or as a gift or use at a special

event within the next 12 months. A "Not sure" option was included in these questions along

with the "Yes" and "No". Those who answered "Yes" were asked to indicate what they would

most likely pay for these cigars. Seven price categories were provided with prices shown for

a box of 25 cigars as well as the comparable prices on a per -cigar basis. (The latter prices

were roughly 10% higher than the per -cigar cost of a full box.) Respondents had the option

of checking more than one price category.

Those respondents checking a price category of $65 per box or more in response to either

question were categorized as premium buyers and continued with the study. All other

respondents were only asked for demographic information. Those who would buy premium

cigars for their own use were asked to check off the amount of such cigars that. they were

likely to buy in the next year.

A 21 year cut off was used so as not to appear to encourage smoking. The minimum age for purchasing

tobacco products in some states is 19. Some organizations that solicit survey cooperation from large

numbers of people, such as Polks, use the 21 age cutoff.

-40-



The future premium buyers were then shown the names of 6 premium and 2 non-premium

cigars and asked to indicate whether or not they had heard of each. A "not sure" option was

offered. The order in which the names were shown was randomly rotated. The premium

cigars included the two top selling brands (as of 1998), the seventh ranked and the 45 and

50th ranked to provide some basis for comparison with the Cohiba awareness level.

Those respondents who had not heard of Cohiba skipped to the demographic questions.

Those who had heard of it were asked if they knew in which country or countries Cohiba

cigars were made. If they answered yes, they were asked to write in the country or countries

in which they thought Cohiba cigars are made. An opportunity to indicate that they did not

know the country was provided in that question. They were also asked the same questions

about Macanudo and Bering, if they were aware of these brands. The order in which these

three names were asked about was randomly rotated.

Those who had named Cuba as a country in which Cohiba cigars are made were then

shown two pictures of a box of General Cigar Cohiba cigars and two of the cigars, which

were placed on the box. This was preceded by a statement telling them they were going to

see "an image of a box of cigars sold by quality retailers in the United States ". Those not

naming Cuba went to the demographic questions.

Since the computer could not read whether a respondent had initially typed in Cuba (in Q. 13) it

was necessary for the response to be transferred (piped) to another question (0.18), which

contained a list of countries, and the respondent asked to check off the country or countries they

had previously written in. This then permitted the computer to determine whether the respondent

should be shown the box pictures (if they had entered Cuba) or be skipped to the demographic

questions.

Analysis of responses to the two questions indicated that 13 respondents who had initially

answered that Cohiba cigars were made in Cuba failed to check Cuba on the list. These 13

respondents were not shown the pictures and are excluded from the base of respondents used to

tally source confusion. Nine respondents who had not previously volunteered Cuba nevertheless

checked it on the subsequent fist. These 9 viewed the cigar box pictures but their responses were

not included in the confusion tally although they were counted in the base of total respondents.

Source: Cigar Insider May 1999, covering 1998
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After viewing the cigar box pictures of the General Cigar Cohiba cigars, respondents were

asked a series of questions to determine whether or not there was source confusion

between the cigars they viewed and Cohiba cigars from Cuba. (Each of these respondents

had indicated that they thought Cohiba cigars were made in Cuba (or Cuba and elsewhere).

The specific questions asked covered three relevant areas of potential source confusion:

Thinking they were made by the same company.

Thinking that the two makers have an affiliation, association or business connection with

each other.

Thinking that one of the companies that makes Cohiba cigars got authorization or

approval from the other maker to use the name Cohiba.

When each of these questions was asked a positive and negative option was offered along

with a "Don't know ". For the first of these questions the option of "different companies"

preceded the option of "same company" half the time. The two cigars were referred to as

"Cohiba cigars from Cuba" and 'the cigars shown above ". In half the interviews one of these

was mentioned first in each of the questions and in the other half of the interviews it was

mentioned second.

If a respondent answered "same company" to the first question they were asked to write in

what made them think so. They were not asked the other source questions. The same

procedure applied if a respondent answered that that the companies do have an affiliation,

association or business connection. If a respondent answered that "one of these companies

got authorization or approval from the other company to use the name Cohiba" they were

asked to indicate which company gave authorization or approval. A "Don't know" option was

offered in that question.

Mr. Ossip reviewed the reasons offered by respondents, when either the first or second

question was answered affirmatively. A total of nine respondents are not included in the tally

of those classified as source confused either because they did not provide a reason for their

answer or the reason given was not appropriate for confusion.
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Pictures Shown to Respondents

Two different picture sets were randomly rotated. About half of those shown a picture set

saw the top of the closed box of General Cigar's Cohiba cigars, on which was placed two of

the cigars, and the bottom of the closed box. The rest of the respondents saw a picture of

the opened box with two of the cigars placed on the top part of the opened box. (This part

looked like the top of the closed box.) The bottom part of the opened box had a promotional

flyleaf covering the cigars. They also saw the bottom of the closed box.

Each time a question relating to source was asked it was preceded by the showing of the

appropriate pictures. To insure that a very clear image of these pictures was transmitted, at

the end of the source questions the picture of the top of the box or of the flyleaf in the

opened box was shown again to those who originally saw it and the respondent was asked

to type the words they saw on a specified line in the picture. The line chosen for the closed

box was the one involving the small print: "Santiago, La Republica Dominica" from the top of

the box. For those seeing the opened box, the eighth tine of the flyleaf was selected ( "have

been the most exquisite...).

All respondents instructed to type in the words from the top of the box typed in the

appropriate words. While a few respondents typed in words from other than the eighth line

of the flyleaf only two respondents indicated by their response difficulty in reading the line

from the flyleaf. These two respondents were not tabulated in the study.

The foregoing constitutes my findings and opinions in this matter. The fee to be received by

the undersigned is at the rate of $400 per hour for time spent on this project, regardless of

the specific activity.

Alvin Ossip
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APPENDIX A



TABLE HEADINGS OF COMPUTER TABLES THAT FOLLOW

Total = Responses of all those respondents asked the specific question

$65 or higher /$120 or higher /$235 or higher = respondents who are very

likely to buy cigars in this price category, within the next twelve months, for

their own use or as a gift or for a special event.

$65 or higher/ $120 or higher /$235 or higher/ saw image = Those very

likely to buy cigars in this price category who were aware of Cohiba and

volunteered that these cigars were made in Cuba (or Cuba and elsewhere)

(These respondents were shown the picture of the General Cigar Cohiba

box.)

For questions after Q. 18 the tables exclude 13 respondents who

volunteered Cuba in response to Q. 13, but did not check Cuba in Q. 18.

Female = Columns headed "Female" pertain only to the females in the

sample. All other columns show the total of males and females.

Subtracting the "Females" from the "Total", for comparably headed

columns, will provide the data for "males only".



GREENFIELD CONSULTING GROUP
CIGAR STUDY 116851
NOVEMBER. 2000

Page Table Title

Total

1 1 QS. DO YOU SHORE CIGARS?

0

2 2 06. WITHIN THE NEXT 12 MONTHS, ARE YOU VERY LIKELY TO BUY CIGARS FOR YOURSELF? 0

3 3 Q ?. THINKING ABOUT THE CIGARS YOU WILL BUY FOR YOURSELF WITHIN TIIE NEXT 12 MONTHS, PLEASE INDICATE 0

INTO WHICH OF THE PRICE CATEGORIES THOSE
CIGARS WOULD FALL.

5 4 Q8. CONSIDERING ONLY THE CIGARS YOU WILL BUY FOR YOURSELF THAT COST AT LEAST $65 OR MORE FOR A BOX OF 0

25 CIGARS /$2. B1 OR MORE PER CIGAR.
ABOUT HOW MANY OF THESE CIGARS WILL YOU LIKELY BUY IN THE NEXT 12 MONTHS?

6 5 Q9. WITHIN THE NEXT 12 MONTHS, ARE
YOU VERY LIKELY TO BUY CIGARS AS A GIFT FOR SOMEONE ELSE OR TO USE 0

AT A SPECIAL EVENT?

7 6 Q6 /9. WITHIN THE NEXT 12 MONTHS, ARE YOU VERY LIKELY TO BUY CIGARS FOR YOURSELF OR FOR SOMEONE ELSE? 0

8 7 010. THINKING ABOUT THE CIGARS YOU WILL BUY AS A GIFT FOR SOMEONE ELSE OR TO USE AT A SPECIAL EVENT 0

WITHIN THE NEXT 12 MONTHS.
PLEASE INDICATE INTO WHICH OF THE PRICE CATEGORIES THOSE CIGARS WOULD FALL.

10 8 07/10. THINKING ABOUT THE CIGARS YOU WILL BUY FOR YOURSELF /OR AS A FTGT FOR SOMEONE ELSE, WITHIN THE 0

NEXT 12 MONTHS,
PLEASE INDICATE INTO WHICH OF THE PRICE CATEGORIES THOSE CIGARS WOULD FALL.

12 9 Q11. FOR EACH CIGAR LISTED, PLEASE INDICATE
WHETHER YOU HAVE HEARD OF IT, WHETHER YOU HAVE NOT HEARD 0

OF IT, OR WHETHER YOU ARE NOT SURE.
- ARTURO FUENTE -

13 10 011. FOR EACH CIGAR LISTED. PLEASE INDICATE
WHETHER YOU HAVE HEARD OF IT. WHETHER YOU HAVE NOT HEARD 0

OF IT, OR WHETHER YOU ARE NOT SURE.

14 11 011. FOR EACH CIGAR LISTED. PLEASE INDICATE WHETHER YOU HAVE HEARD OF IT, WHETHER YOU HAVE NOT HEARD
0

OF IT, OR WHETHER YOU ARE NOT SURE.
- BERING -

15 12 011. FOR EACH CIGAR LISTED. PLEASE INDICATE WHETHER YOU HAVE HEARD OF IT. WHETHER YOU HAVE NOT HEARD O

OF IT. OR WHETHER YOU ARE NOT SURE.
- COHIBA -

16 13 Q11. FOR EACH CIGAR LISTED. PLEASE INDICATE
WHETHER YOU HAVE HEARD OF IT. WHETHER YOU HAVE NOT HEARD 0

OF IT. OR WHETHER YOU ARE NOT SURE.
- KING EDWARD -

1? 14 Q11. FOR EACH CIGAR LISTED, PLEASE INDICATE
WHETHER YOU HAVE HEARD OF IT. WHETHER YOU HAVE NOT HEARD 0

OF IT, OR WHETHER YOU ARE NOT SURE.
- LA AURORA -

18 15 011. FOR EACH CIGAR LISTED, PLEASE INDICATE
WHETHER YOU HAVE HEARD OF IT. WHETHER YOU HAVE NOT HEARD 0

OF IT. OR WHETHER YOU ARE NOT SURE.
- MACANUDO -

-
.



GRRENFIELD CONSULTING GROUP
CIGAR STUDY 116851
NOVEMBER. 2000

Fay,: Table Title

Total

19 16 U11. FOR EACH CIGAR LISTED,
PLEASE INDICATE WHETHER YOU HAVE HEARD OF IT. WHETHER YOU HAVE NOT HEARD 0

OF IT, OR WHETHER YOU ARE NUT SURE.

WHITE OWL

20 17 012. DO YOU KNOW IN WHICH COUNTRY OR COUNTRIES
CUIIIRA CIGARS ARE MADE?

0

21 18 013. PLEASE WRITE IN THE NAME OF THE COUNTRY OR COUNTRIES WHERE YOU THINK COHIBA CIGARS ARE MADE. IF 0

YOU DON'T KNOW, PLEASE CHECK THE DON'T KNOW BOX.

23 19 014. DO YOU KNOW IN WHICH COUNTRY OR COUNTRIES
MACANUDO CIGARS ARE MADE?

0

24 20 015. PLEASE WHITE IN THE NAME OF THE COUNTRY OR COUNTRIES WHERE MACANUDO CIGARS ARE MADE. IF YOU 0

DON'T KNOW. PLEASE CHECK THE DON'T KNOW BOX.

26 21 016, DO YOU KNOW IN WHICH COUNTRY OR COUNTRIES BERING CIGARS ARE WADE?
0

21 22 017. PLEASE WRITE IN THE NAME OF THE COUNTRY OR COUNTRIES WHERE BERING CIGARS ARE MADE. IF YOU DON'T 0

KNOW. PLEASE CHECK THE DON'T KNOW BOX.

28 23 018. YOU SAID THAT COHIBA CIGARS WERE MADE IN [PIPE FROM 013A11. PLEASE CHECK THIS NAME (NAMES! 0

BELOW SO THAT THE COMPUTER CAN TALLY YOUR ANSWER.

29 24 SAW IMAGE 1 (OPEN BOX)

0

Q19.22. DO YOU THINK THAT COHIBA CIGARS FROM CUBA AND THE CIGARS SHOWN ABOVE ARE MADE BY THE SAME

COMPANY, ARE MADE BY DIFFERENT COMPANIES. OR DON'T YOU KNOW?

30 25 SAW IMAGE I (OPEN BOX)
0

Q23. PLEASE TELL WHAT MAKES YOU THINK THEY ARE MADE BY THE SAME COMPANY.

31 26 SAW IMAGE 1 (OPEN BOX)

0

Q24 -25. DO YOU THINK THAT THE COMPANY THAT MAKES COHIBA CIGARS FRON CUBA AND THE COMPANY THAT MAKES

THE CIGARS SHOWN ABOVE DO OR DO NOT HAVE AN AFFILIATION, ASSOCIATION. OR BUSINESS CONNECTION WITH

EACH OTHER OR DON'T YOU KNOW?

32 27 SAW IMAGE L )OPEN 80X1

0

Q26. PLEASE TELL WHAT MAKES YOU THINK THEY HAVE AN AFFILIATION, ASSOCIATION, OR BUSINESS CONNECTION

WITH EACH OTHER.

33 28 SAW IMAGE 1 (OPEN 00X1
0

Q27 -28. THINKING AGAIN ABOUT THE COMPANY THAT MAKES COHIBA CIGARS FROM CUBA AND THE COMPANY THAT

MAKES THE CIGARS SHOWN ABOVE, DO YOU THINK THAT ONE OF THESE COMPANIES..

34 29 SAW IMAGE 1 (OPEN BOX)

0

029 -30. WHICH OF THE 2 COMPANIES DO YOU THINK GAVE AUTHORIZATION OR APPROVAL OR DON'T YOU KNOW?

35 30 SAW IMAGE 1 (OPEN BOX)
0

Q19, 22/24- 25/29-30

36
-

31 SAW IMAGE 2 (CLOSED BOX)

0

Q19 -22. DO YOU THINK THAT COHIBA CIGARS FROM CUBA AND
THE CIGARS SHOWN ABOVE ARE MADE BY THE SAME

COMPANY, ARE MADE BY DIFFERENT COMPANIES, OR DON'T YOU KNOW?



GItI:Ialt'II:I.0 CUIIGIILI'IUG GROUP

CIGAR :IIIIU'( 146851

IU//b.HIn:R, 2000

'l'ablu Title

37 32 SAW IMAGE 2 !CLOSED 80X1
023. PLEASE TELL WHAT MAKES YOU THINK THEY ARE MADE BY 111E SAME COMPANY.

38 33 SAW IMAGE 2 (CLOSED B0X1
024 25. DU YOU THINK THAT THE

COMPANY THAI' MAKES COIUI3A CIGARS FRUM CUBA AND THE COMPANY THAT MAKES

THE CIGARS SHOWN ABOVE DO OR DO NOT HAVE AN AFFILIATION, ASSOCIATION, OR BUSINESS CONNECTION WITH

EACH OTHER OR DON'T YOU KNOW?

39 34 SAW IMAGE 2 !CLOSED BOX!
026. PLEASE TELL WHAT MAKES YOU THINK THEY HAVE AN AFFILIATION.

ASSOCIATION. OR BUSINESS CONNECTION

WITH EACH OTHER.

40 35 SAW IMAGE 2 (CLOSED BOX)

Total

0

0

0

0

029 -20. THINKING AGAIN ABOUT THE
COMPANY THAT MAKES COHIBA CIGARS

FROM CUBA AND THE COMPANY THAT

MAKES THE CIGARS SHOWN ABOVE. DO YOU THINK THAT ONE OF THESE COMPANIES..

41 36 SAW IMAGE 2 !CLOSED BOX!

0

029 -30. WHICH OF THE 2 COMPANIES DO YOU THINK GAVE AUTHORIZATION OR
APPROVAL OR DON'T YOU KNOW?

42 37 SAW IMAGE 2 (CLOSED BOX;

0

019 -22/24 -25/29 -30

43 38 03. PLEASE INDICATE YOUR AGE GROUP.

0

44 39 033. PLEASE INDICATE THE LAST GRADE OF SCHOOL YOU COMPLETED.
0

45 40 034. PLEASE INDICATE YOUR EMPLOYMENT STATUS.

0

46 41 035. PLEASE INDICATE YOUR HOUSEHOLD'S
TO'T'AL INCOME BEFORE TAXES:

0

47 42 036. GENDER

0

40 43 037. WHICH OF THE FOLLOWING BEST DESCRIBES THE GEOGRAPHIC AREA OF YOUR PRIMARY RESIDENCE?
D
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CREEIIFI EI.S CONSULTING GROUP
CIGAR STUDY 116851
NOVEMBER, 2000

TOTAL RESPONDENTS

Tablu l
05. 00 YOU SHORE CIGARS?

' POTAI. SAMPLE

FE
HAIE

$65 FE $65 $120 $235

UR MALE OR OR OR

565 DIGIT $65 HIGH $120 HIGH $235 HIGH

OR ER OR -ER OR -ER OR EH '

HIGH SAW HIGH SAW NIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

1873 960 256 207 33 480 170 165 68

YES 1873 960 256 207 33 480 170 165 68

100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100,0

NO
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GREENFIELD CONSULTING GROUP
CIGAR STUDY /1116851
NOVEMBER, 2000

FAI.1..

Table 3

07. THINKING ABOUT THE CIGARS YOU WILL BUY FOR YOURSELF WITHIN
TOE NEXT 12 MOUlUS. PLEASE

INDICATE INTO ?MICR OF THE PRICE
CATEGORIES THOSE CIGARS WOULD

TOTAL SAMPLE

FE
MALE

$65 FE $65 $120 $235

OR MALE OR OR OR

$65 HIGH 565 HIGH $120 HIGH $215 IIIGII

OR -ER OR -ER OR -ER OR ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

BASE: VERY LIKELY TO BUY 1680 917 249 186 31 465 164 159 66

CIGARS FOR SELF, WITHIN THE
NEXT 12 MONTHS

LESS THAN $35 FOR A BOX OF 25 647 108 18 30 3 38 9 14 2

CIGARS /LESS THAN $1.50 PER 38.5 11.8 7.2 16.1 9.7 8.2 5.5 8.8 3.0

CIGAR

$35 $64 FOR A BOX OF 25 459 180 33 41 3 58 15 18 4

CIUARS /$1.50 $2.80 PER CIGAR 21.3 19.6 13.3 22.0 9.1 12.5 9.1 11.3 6.1

$65 OR HORE FOR A BOX OF 25 842 842 242 156 29 451 162 157 66

100 0
CIGARS /$2.81 OR MORE PER CIGAR 50.1 91.8 97.2 83.9 93.5 97.0 98.8 98.7

INETI_
$65-$99 FOR A BOX OF 25 392 392 87 75 9 102 31 27 7

CIGARS /$2.81 -$4.34 PER CIGAR 23.3 42.7 34.9 40.3 29.0 21.9 18.9 17.0 10.6

$100 $119 FOR A BOX OF 25 302 302 85 50 10 161 51 57 17

CIGARS /$4.35 -$5.24 PER CIGAR 18.0 32.9 34.1 26.9 32.3 34.6 31.1 35.8 25.8

$120 OR MORE FOR A BOX OF 25 403 403 146 68 17 403 146 147 61

CIGARS /$5.25 OR MORE PER 24.0 43.9 58.6 36.6 54.8 86.7 89.0 92.5 92.4

CIGAR ISUB -NETI

$120 -$234 FOR A BOX OF 25 352 352 124 61 16 352 124 96 39

CIGARS /$5.25 -$10.30 PER 21.0 38.4 49.8 32.8 51.6 75.7 75.6 60.4 59.1

CIGAR

$235 OR MORE FOR A BOX OF 112 112 47 16 3 112 47 112 47

25 CIGARS /$10.31 OR MORE 6.7 12.2 18.9 8.6 9.7 24.1 28.7 70.4 71.2

PER CIGAR (SUB-SUB-NET)

$235 -$349 FOR A BOX OF 92 92 40 13 1 92 40 92 40

25 CIGARS /$10.31- $15.35 5.5 10.0 16.1 7.0 3.2 19.8 24.4 57.9 60.6

PER CIGAR
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GREENFIEID CONSULTING GROUP
CIGAR STUDY 146851
NOVEMBER, 2000 Table 3

Q7. THINKING ABOUT THE CIGARS YOU WILL BUY FOR YOURSELF WITHIN THE NEXT
12 MONTHS, PLEASE INDICATE INTO WHICH OF THE PRICE CATEGORIES THOSE CIGARS WOULD

FALL.

TU'IAL SAMPLE

FE
HALE

$65 FE $65 $120 $235

OR MALE OR OR OR

$65 HIGH $65 HIGH $120 HIGH $235 HIGH

OR -ER OR -ER OR -ER OR -ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

BASE: VERY LIKELY TO BUY 1680 917 249 106 31 465 164 159 66

CIGARS FOR SELF. WITHIN THE
NEXT 12 MONTHS

$350 OR MORE FOR A BOX 49 49 15 7 3 49 15 49 15

OF 25 CIGARS /$15.36 OR 2.9 5.3 6.0 3.8 9.7 10.5 9.1 30.8 22.7

MORE PER CIGAR
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GREENFI RI.O CONSULTING GROUP
CIGAR STUDY 116851
NOVEMBER, 2000 Table 4

Q8. CONSIDERING ONLY THE CIGARS YOU WILL BUY FOR YOURSELF THAT
COST AT LEAST $65 OR MORE POR A BOX OF 25 CIGARS /52.81 OR MORE PER CIGAR.

ABOUT HOW MANY OF THESE CIGARS WILL
YOU LIKELY BUY IN THE NEXT 12 MONTHS?

TOTAL SAMPLE

FE-

MALE

565 FE $65 $120 $235

OR MALE OR OR OR

$65 111011 565 111511 5120 HIGH $235 HIGH

OR EH OR ER OR -ER OR -ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL .ER IMAGE -ER IMAGE ER IMAGE ER IMAGE

BASE: THE CIGARS YOU WILL BUY 842 842 242 156 29 451 162 157 66

FOR YOURSELF COST' AT LEAST $65
OR MORE FOR A BOX OF 25
CIGARS /$2.81 OR MORE PER CIGAR

FEWER THAN 25 CIGARS 371 371 84 92 18 201 60 68 26

44.1 44.1 34.7 59.0 62.1 44.6 37.0 43.3 39.4

25 50 CIGARS 269 269 73 44 6 138 54 43 15

31.9 31.9 30.2 28.2 20.7 30.6 33.3 27.4 22.7

51 100 CIGARS 129 129 57 12 4 69 31 15

15.3 15.3 23.6 7.7 13.8 15.3 19.1 16.6 22.7

101 200 CIGARS 39 39 18 3 1 21 8 l0 5

4.6 4.6 7.4 1.9 3.4 4.7 4.9 6.4 7.6

MORE THAN 200 CIGARS 34 34 10 5 22 9 10 5

4.0 4.0 4.1 3.2 4.9 5.6 6.4 7.6



Nee 6
4H1]:NFII:I.D C111LAI:f1UG GROUP
CELUI STUDY 116051
UUVLHBER, 2000 Table 5

Q9. WITHIN THE NEXT 12 MONTHS,
ARE YOU VERY LIKELY TO BUY CIGARS

AS A GIFT FOR SOMEONE ELSE OH TO USE AT A SPECIAL EVENT?

TOTAL SAMPLE

FE
MALE

$65 FE $65 $120 $235

OR MALE OR OR OH

$65 MICH $65 HIGH $120 HIG!! $235 HIGH

OR -ER OR -ER OR .ER OR ER'

HIGH SAW HIGH SAW HICII SAW HICII SAW

TOTAL .ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

TOTAI. RESPONDENTS 1073 960 256 207 33 480 170 165 60

YES 970 689 200 177 25 377 140 141 61

51.8 71.8 78.1 85.5 75.0 78.5 82.4 85.5 89.7

NO
548 157 34 13 3 60 20 II 5

29.3 16.4 13.3 6.3 9.1 12.5 11.8 7.9 7.4

IIUT SURE
355 114 22 17 5 43 10 11

19.0 11.9 8.6 8.2 15.2 9.0 5.9 6.7 2.9
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ONEEIIFIEI41 CONtiUI.T111G GROUP
OIGAN STUDY 116851
NOVEMbER. 2000

TOTAL RESPONDENTS

YES

Table 6

06/9. WITHIN THE NEXT 12 HUNTHS. ARE YOU VERY LIKELY TO BUY CIGARS FOR YOURSELF OR FOR SOMEONE ELSE?

TOTAL SAMPLE

FE
MALE

565 FE- 565 5120 $235

OR HALE OR OR OR

$65 HIGH $65 HIGH $120 IlICll 5235 HIGH

OR -ER OR ER OR ER OR -ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE .ER IMAGE

1873 960 256 207 33 480 170 165 68

1773 960 256 207 33 480 170 165 68

94.7 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0

NO 53
2.B

NUT SU NE 47
2.5
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CRE:ENF'IELI1 CONSULTING GROUP
CIGAR STUDY (16151
NVVEMBER, 2000

Q10. THINKING ABOUT THE CIGARS YOU WILL
PLEASE INDICATE

Table 3
BUY AS A GIFT FOR SOMEONE ELSE OR TO USE AT A SPECIAL EVENT WITHIN THE NEXT 12

INTO WHICH OF THE PRICE CATEGORIES THOSE CIGARS WOULD FALL.

TOTAL SAMPLE

FE
HALE

$65 FE 565 $120 $235

OR MALE OR OR OR

$65 HIGH $65 HIGH $120 HIGH $235 HIGH

OR -ER OR -KR OR -ER OR -ER

HIGH SAW HIGII SAW NIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

BASE: VERY LIKELY TO BUY 970 689 200 177 25 377 140 141 61

CIGARS FOR SOMEONE ELSE AS A
GIFT. WITHIN THE NEXT 12
MONTHS

TOTAL RESPONDENTS 970 689 200 177 25 377 140 141 61

LESS THAN $35 FOR A BOX OF 25 193 40 8 10 17 6 6 2

CIGARS /LESS THAN $1.50 PER 19.9 5.8 4.0 5.6 4.5 4.3 4.3 3.3

CIGAR

$35 $64 FOR A BOX OF 25 273 119 19 32 1 35 9 11 3

CIGARS /$1 -50 -$2.80 PER CIGAR 28.1 17.3 9.5 18.1 4.0 9.3 6.4 7.8 4.9

$65 OR MORE FOR A BOX OF 25 632 632 190 167 25 366 137 137 61

CIGARS /$2.81 OR MORE PER CIGAR 65.2. 91.7 95.0 94.4 100.0 97.1 97.9 97.2 100.0

INET)

$65 $99 FOR A BOX OF 25 249 249 59 66 5 63 20 11 3

CIGARS /$2.81 -$4.34 PER CIGAR 25.7 36.1 29.5 37.3 20.0 16.7 14.3 7.8 4.9

$100 $119 FOR A BOX OF 25 210 210 48 63 4 104 30 31 11

CIGARS /$4.35 -$5.24 PER CIGAR 21.6 30.5 24.0 35.6 16.0 27.6 21.4 22.0 18.0

$120 OR MORE FOR A BOX OF 25 294 294 114 76 21 294 114 123 59
96.7

CIGARS /$5.25 OH MORE PER 30.3 42.7 57.0 42.9 84.0 78.0 81.4 87.2

CIGAR 1508 -NEP)

$120 -$234 FOR A BOX OF 25 223 223 79 60 15 223 79 52 24

CIGARS /$5.25 -$10.30 PER 23.0 32.4 39.5 33.9 60.0 59.2 56.4 36.9 39.3

CIGAR

$235 OR MORE FOR A BOX OF 111 111 51 24 7 111 51 111 51

83.6
25 CIGARS /$10.31 OR MORE 11.4 16.1 25.5 13.6 28.0 29.4 36.4 78.7

PER CIGAR (SUB SUB -NET)

MONTHS,
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GREEIIFIELD CONSULTING GROUP
CIGAR STUDY 116851
NOVEMBER. 2000

Table 7

010. THINKING ABOUT THE
CIGARS YOU WILL BUY AS A GIFT FOR SOMEONE ELSE OR TO USE AT h SPECIAL EVENT WITHIN THE NEXT 12 MONTHS.

PLEASE INDICATE INTO WHICH OF THE PRICE CATEGORIES THOSE CIGARS WOULD FALL.

TOTAL SAMPLE

FE
MALE

$65 FE- 565 $120 $235

OR MALE OR OR OR

$65 HIGH $65 HIGH $120 HIGH $235 HIGH

OR -ER OR -ER OR -ER OR ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

__ ___ ____ ____ _____ _____

TOTAL RESPONDENTS 970 689 200 177 25 377 140 141 61

$235 $349 FOR A BOX OF 90 90 41 19 5 90 41 90 41

25 C1GARS /$10.31 -$15.35 9.3 13.1 20.5 10.7 20.0 23.9 29.3 61.8 67.2

PER CIGAR

5350 OR MORE FOR A BOX 34 34 15 7 3 34 15 34 15

OF 25 CIGARS /515.36 OR 3.5 4.9 7.5 4.0 12.0 9.0 10.7 24.1 24.6

MORE PER CIGAR
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GREEIIFIELD CONSULTING GROUP
CIGAR STUD? 116851
NOVEMBER. 2000 Table 8

07/10. THINKING ABOUT THE CIGARS YOU WILL
BUY FOR YOURSELF/OR AS A FIGT FOR SOMEONE ELSE, WITHIN THE NEXT 12 MONTHS,

PLEASE INDICATE INTO WHICH OF THE PRICE CATEGORIES THOSE CIGARS WOULD FALL.

TOTAL SAMFLE

YE
MALE

$65 FE $65 $120 5235

UR MALE OR OR OR

$65 HIGH $65 HIGH $120 HIGH $235 HIGH,

OR ER OR -ER OR -ER OR ER

HIGH SAW HIGH SAW HIGH SAW NIGH SAW

TOTAL -ER IMAGE -ER IMAGE .ER IMAGE -ER IMAGE

BASE: VERY LIKELY TO BUY 1773 960 256 207 33 480 170 165 68

CIGARS FOR SELF OR SOMEONE
ELSE AS A GIFT. WITHIN THE
NEXT 12 MONTHS

$350 OR MORE FOR A BOX 67 67 25 13 5 67 25 67 25

OF 25 CIGARS /$15.36 OR 3.8 7.0 9.8 6.3 15.2 14.0 14.7 40.6 36.8

MORE PER CIGAR
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AK
MELD CONSULTING GROUP

CIGAR STUDY 146851
NOVEMBER. 2000 Table 9

011. FOR EACH CIGAR LISTED. PLEASE INDICATE WHETHER YOU HAVE HEARD OF IT. WHETHER YOU
- ARTURO FUENTE -

HAVE NOT HEARD OF IT, OR WHETHER YOU ARE NOT

TOTAL SAMPLE

FE
MALE

$65 FE $65 $120 $235

OR MALE OR OR OR

$65 HIGH $65 HIGH $120 HIGH $235 HIGH

OR -ER OR -ER OR -ER OR .ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

BASE: THE CIGARS YOU WILL BUY 960 960 256 207 33 480 170 165 68

FOR YOURSELF /SOMEONE ELSE COST
AT LEAST $65 OR MORE FOR A BOX
OP 25 CIGARS /$2.81 OR MORE PER
CIGAR

HUARD OF 111 711 223 129 25 384 150 138 64

74.1 74.1 87.1 62.3 75.8 80.0 88.2 83.6 94.1

NDT HEARD OF 155 155 21 50 4 67 11 22 3

16.1 16.1 8.2 24.2 12.1 14.0 6.5 13.1 4.4

NUT SURE 94 94 12 28 4 29 9 5 1

9.8 9.8 4.7 13.5 12.1 6.0 5.3 3.0 1.5

SURE.



Page 13
GREENFIELD LONSUI.TINC CROUP
CIGAR STUDY 11161351
NWEMIER. 2000 Table 10

011. VOR EACH CIGAR LISTED, PLEASE
INDICATE WHETHER YOU HAVE IIEARU OF IT.

WHETHER YOU HAVE NOT HEARD OF IT. OR WHETHER YOU ARE NOT SURE.

DANCES

TOTAL SAMPLE

FE-
MALE

$G5 FE $65 $120 $235

OR MALE OR OR OR

$65 HIGH $65 HIGH $720 HIGH $235 HIGH

OR -ER OR ER OR -ER OR ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE ER IMAGE -ER IMAGE

(RASE; TIIE CIGARS YOU WILL BUY 960 960 256 207 33 480 170 165 68

FOR YWRSELF /S(x-l.ONE ELSE COST
AT LEAST $65 OR MORE FOR A BOX
OF 25 CIGARS /$2.E1 OR MORE PER
CIGAR

HEARD 01,
204 204 73 36 10 106 47 22

21.3 21.3 28.5 17.4 30.3 22.1 27.6 23.6 32.4

111M HEARD OF 543 543 141 117 16 281 96 BH 33

56.6 56.6 55.1 56.5 48.5 58.5 56.5 53.3 48.5

NUT SURE 213 213 42 54 7 93 27 38 13

22.2 22.2 16.4 26.1 21.2 19.4 15.9 23.0 19.1
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GREEIIFIELD CONSULTING GROUP
CIGAR STUDY 116851
NUVEHNER, 2000 Table 11

Qll. FOR EACH CIGAR LISTED, PLEASE
INDICATE WIIEI'IIER YOU HAVE HEARD OF IT. WHETHER YOU HAVE NOT HEARD OF IT, OR WHETHER YOU ARE NOT SURE.

BERING

TOTAL SAMPLE

HALE
$65 FE $65 $120 $235

OR MALE OR OR OR

$65 HIGH $65 HIGH $120 HIGH $235 HIGH

OR -ER OR -ER OR -ER OR -ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

BASE: TIIE CIGARS YOU WILL BUY 960 960 256 207 33 480 170 165 68

FOR YOURSELF /SOMEONE ELSE COST
A'I' LEAST $65 OR MORE FOR A BOX
OF 25 CIGARS /$2.81 OR MORE PER
CIGAR

HEARD OF 424 424 158 54 13 228 100 79 40

44.2 44.2 61.7 26.1 39.4 47.5 58.8 47.9 58.8

NOT HEARD OF 377 377 73 106 14 183 52 61 21

39.3 39.3 28.5 51.2 42.4 38.1 30.6 37.0 30.9

NOT SURE 159 159 25 47 6 69 18 25 7

16.6 16.6 9.8 22.7 18.2 14.4 10.6 15.2 10.3
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CIGAR STUDY 016851
NOVEMBER. 2000

011. FOR EACH CIGAR LISTED, PLEASE INDICATE WHETHER YOU

Table 12
HAVE HEARD OF IT, WHETHER YOU HAVE

NOT HEARD OF IT. OR WHETHER YOU ARE NOT

- COHIBA

TOTAL SAMPLE

FE
MALE

565 FE- $65 $120 5235

DR MALE OR OH OR

$65 HIGH $65 HIGH $120 HIGH $235 HIGH

OR -ER OR -ER OR -ER OR .ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE ER IMAGE

BASE: THE CIGARS YOU WILL BUY 960 960 256 201 33 480 170 165 68

FOR YOURSELF /SOMEONE ELSE COST
AT LEAST $65 OR MORE FOR A BOX
OF 25 CIGARS /$2.81 OR MORE PER
CIGAR

HEARD OF 693 693 256 - 127 33 374 170 133 68

72.2 72.2 100.0 61.4 100.0 77.9 100.0 80.6 100.0

NOT HEARD OF 180 180 53 80 - 24

18.8 18.8 25.6 16.7 - 14.5

NOT SURE 87 87 27 26 - 8

9.1 9.1 13.0 5.4 4.8

SURE.
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GIIEENFIELD CONSULTING GROUP
CIGAR STUDY (1685)
NOVEMBER. 2000 Table 13

Q11. FOR EACH CIGAR LISTED. PLEASE
INDICATE WHETHER YOU HAVE HEARD OF It WHETHER YOU HAVE NOT HEARD OF IT, OR WHETHER YOU ARE NOT SURE.

KING EDWARD -

TOTAL SAMPLE

FE
MALE

$65 FE $65 $120 $235

OR MALE OR OR OR

$65 HIGH $65 HIGH $120 HIGH $235 HIGH

OR -ER OR -ER OR -ER OR .ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

BASE: THE CIGARS YOU WILL BUY 960 960 256 201 33 480 170 165 68

FOR YOURSELF /SOMEONE ELSE COST
AT LEAST $65 OR MORE FOR A BOX
OF 25 CIGARS /$2.81 OR HORE PER
CIGAR

HEARD OF 802 802 199 156 24 398 129 132 49

83.5 83.5 17.7 15.4 72.7 82.9 75.9 80.0 72.1

NOT HEARD OF 93 93 37 30 7 49 25 21 13

9.7 9.7 14.5 14.5 21.2 10.2 14.7 12.7 19.1

NOT SURE 65 65 20 21 2 33 16 12 6

6.8 6.8 7.8 10.1 6.1 6.9 9.4 7.3 8.8
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GREENFIELD CONSULTING GROUP
CIGAR STUDY (8685)
NOVEIIUER, 2000 Table 14

QII. FOR EACH CIGAR LISTED, PLEASE
INDICATE WHETHER YOU HAVE HEARD OF lT. WHETHER YOU HAVE NOT HEARD OF IT. OR WHETHER YOU ARE NOT SURE.

LA AURORA -

TOTAL SAMPLE

FE-
MALE

$65 FE- 565 $120 $235

OR HALE OR OH OR

$65 HIGH $65 HIGH $120 MICH $235 HIGH

OR -ER OR -ER OR -ER OR -ER

HIGH SAW 11íG11 SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

BASE: THE CIGARS YOU WILL BUY 960 960 256 207 33 480 170 165 68

FOR YOURSELF /SOHEONE ELSE COST
AT LEAST $65 OR HOKE FOR A BOX
OF 25 CIGARS /$2.81 OR MORE PER
CIGAR

HEARD OF 300 300 106 61 15 160 70 60 32

31.3 31.3 41.4 29.5 45.5 33.3 41.2 36.4 47.1

NOT HEARD OP 458 458 120 94 15 231 83 77 3U

47.7 47.7 46.9 45.4 45.5 48.1 48.8 46.7 44.1

NOT SURE 201 201 30 52 3 88 17 27 6

20.9 20.9 11.7 25.1 9.1 18.3 10.0 16.4 8.B

DON'T KNOW /NO ANSWER 1 1 1 1

0.1 0.1 0.2 0.6
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NO/ENDEII. 2000 Table 1$

Q11. FOR EACH CIGAR LISTED. PLEASE INDICATE WHETHER YOU HAVE HEARD OF.1T. WHETHER YOU HAVE NOT HEARD OF IT. OR WHETHER YOU ARE NOT

MACANUDO

TOTAL SAMPLE

FE
MALE

$65 FE $65 $120 $235

OR MALE OR OR OR

$65 HIGH $65 HIGH $120 HIGH $235 HIGH

OR -ER OR -ER OR -ER OR -ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE .ER IMAGE

BASE: THE CIGARS YOU WILL BUY 960 960 256 207 33 480 170 165 68

FOR YOURSELF /SOMEONE ELSE COST
AT LEAST $65 OR MORE FOR A BOX
OF 25 CIGARS /$2.81 OR MORE PER
CIGAR

HEARD OF 799 799 246 156 28 421 162 142 64

83.2 83.2 96.1 75.4 84.8 87.7 95.3 86.1 94.1

NOT HEARD OF 97 97 7 28 5 36 6 14 3

10.1 10.1 2.7 11.5 15.2 7.5 3.5 8.5 4.4

NOT SURE 63 63 3 23 - 22 2 8 1

6.6 6.6 1.2 11.1 - 4.6 1.2 4.8 1.5

DON'T KNOW /NO ANSWER 1 1 - - - 1 I

0.1 0.1 - - 0.2 0.6

SURE.
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Q11. FOR EACH CIGAR LISTED, PLEASE INDICATE WHETHER YOU

Table 16
HAVE HEARD OF IT, WHETHER YOU HAVE NOT HEARD OF IT, OR WHETHER YOU ARE NDP

WHITE OWL -

TVrAL SAMPLE

FE
HAIE

$65 FE $65 $120 $235

OR HALE OR OR OR

565 HIGH $65 HIGH $120 HIGH $235 HIGH

OR -ER OR -ER OR ER OR -ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE ER IMAGE

RASE: THE CIGARS YOU WILL HUY 960 960 256 207 33 480 170 165 68

FOR YOURSELF /SOMEONE ELSE COST
AT LEAST $65 OR MORE FOR A BOE
OF 25 CIGARS /$2.81 OR MORE PER
CIGAR

HEARD OF 679 679 198 114 21 336 127 109 47

70.7 70.7 77.3 55.1 63.6 70.0 74.7 66.1 69.1

NOT HEARD OF 203 203 42 63 9 109 35 19

21.1 21.1 16.4 30.4 27.3 22.7 20.6 27.9 27.9

NDP SURE 78 78 16 30 3 35 8 10 2

8.1 8.1 6.3 14.5 9.1 7.3 4.7 6.1 2.9

SURE.
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GREENFIELD CONSULTING CROUP
CIGAR 91101 116851
NOVEHRER, 2000 Table 17

012. 00 YOU KNOW IN WHICH COUNTRY OR COUNTRIES COHIBA CIGARS ARE MADE]

TOTAL SAMPLE

FE
MALE

$65 FE $65 $120 $235

OR MALE OR OR OR

$65 HIGH $65 HIGH $120 HIGH $235 HIGH

OR -ER OR -ER OR -ER OR .Ek

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

_____

BASE, HEARD OF COHIBA 693 693 256 127 33 374 170 133 68

YES 412 412 256 56 33 257 170 98 68

59.5 59.5 100.0 44.1 100.0 68.7 100.0 73.7 100.0

NO 281 281 - 71 117 - 35

40.5 40.5 - 55.9 - 31.3 - 26.3
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CIGAR STUDY 146851
IIaVP:HBER. 2000 Table 1B

GI3. PLEASE WRITE IN THE NAME OF THE COUNTRY OR COUNTRIES WHERE YOU THINK COHIBA CIGARS ARE WADE. IF YOU DON'T KNOW. PLEASE CHECK TIIE DON'T KNOW BOX.

'WEAL SAMPLE

FE
HALE

$65 FE $65 $120 $235

UH MALE OR OR OH

$65 HIGH 565 HIGH 5120 HIGH $235 HIGH

0R ER OR -ER OR ER OR -ER

11IG11 SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE ER IMAGE 'ER IMAGE

BASE: KNOW IN WHICH COUNTRY OR 412 412 256 56 33 257 170 98 68

COUNTRIES COHIBA CIGARS ARE
MADE

BRAZIL 1 1 - 1
- 1

-

0.2 0.2 - 1.8 0.4 - -

CAMEROUN 1 1 I 1 I 1 1

0.2 0.2 0.4 1.8 3.0 0.4 0.6
1

COSTA RICA 3 3 2 - 1 1

0.7 0.7 3.6 - 0.4 1.0

CUBA 256 256 256 33 33 110 170 68 68

62.1 62.1 100.0 58.9 100.0 66.1 100.0 69.4 100.0

CUBA (DIDN'T CHECK IN 0181 13 13 - 1 8 - 3 ..

3.2 3.2 - 1.8 3.1 - 3.1

DOMINICAN REPUBLIC 207 207 112 20 7 131 76 26

50.2 50.2 43.8 35.7 21.2 51.0 44.7 44.9 38.2

HONDURAS 19 19 12 1 - 13 9 8 5

4.6 4.6 4.7 1.8 5.1 5.3 8.2 '1.4

JAMAICA 1 1 1 - - 1 1 1 1

0.2 0.2 0.4 - - 0.4 0.6 1.0 1.5

MEXICO 7 7 3 2 2 5 3

1.7 1.7 1.2 3.6 6.1 1.9 L.B

NICARAGUA 8 8 2 1 - 3 1

1.9 1.9 0.8 1.8 - 1.2 U.6

UNITED STATES 6 6 3 - 2 1

1.5 1.5 1.2 - - 0.8 0.6

OTIIER 10 10 1 1 - 8 1 4 1

2.4 2.4 0.4 1.8 - 3.1 0.6 4.1 1.5
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GIIEENFIELD CONSULTING CROUP
CIGAR STUDY 11615)
NOVEMBER. 2000 Table 18

VU. PLEASE WRITE IN 911E NAHE OF THE COUNTRY OR COUNTRIES WHERE YOU THINK COIIIOA CIGARS ARE MADE. IF YOU DON'T KNOW, PLEASE CHECK THE DON'T KNOW BOX.

' TOTAL SAMPLE

VE
MALE

565 FE. 565 5120 $235

OR HALE OR OR OR

$65 HIGH 565 HIGH $120 HIGH $235 HIGH

OR -ER OR -ER OR -ER OR -ER

MICH SAW HIGH SAW NIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

BASE: KNOW IN WHICH COUNTRY OR 412 412 256 56 33 257 130 98 68'

COUNTRIES COMIDA CIGARS ARE
MADE

DON'T KNOW /NO ANSWER 20 20 - 5 - 10 3

4.9 4.9 - 8.9 - 3.9 - 3.1
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CIGAR STUDY 116851
NOVEIIDER, 2000 Table 19

Q14. DO YOU KNOW IN WHICH COUNTRY OK COUNTRIES MACANUDO CIGARS ARE MADE?

TOTAL SAMPLE

FE
HALE

565 FE $65 5120 $235
OR MALE OR OK Ok

565 HIGH $65 HIGH $120 HIGH $235 HIGH

OR ER OR -ER OR ER OR ER

HIGH SAW HIGH SAW IIIGH SAW HIGH SAW

TOTAL ER IMAGE -ER IMAGE ER IMAGE ER IMAGE

RASE: HEARD OF CO111VA
MACANUDO

YES

NO

6 637

365
57.3

272
42.7

637

365
57.3

272
42.7

246

181

73.6

65
26.4

106

SI

48.1

55
51.9

28

20

71.4

8

28.6

350

226
64.6

124
35.4

162

122
75.3

40
24.7

122

79
64.8

43
35.2

64

46

71.9

18
28.1
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GREEINFIELII CONSULTING GROUP
CIGAR STUDY 116851
IIUVFl1RER. 2000 Table 20

G15. PLEASE WRITE IN THE NAME OF THE COUNTRY OR COUNTRIES IERE MACANUDO CIGARS ARE MADE. IF YOU DON'T KNOW, PLEASE CHECK THE DON'T KNOW BOX.

TOTAL SAMPLE

FE
MAIE

565 FE $65 $120 $215

OR HALE OR OR OR

$65 MICH 565 HIGH 5120 HIGH $235 HIGH

OR -ER OR -ER OR -ER OR ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

BASE: KNOW IN WIIICII COUNTRY OR 365 365 101 51 20 226 122 79 46

COUNTRIES MACANUDO CIGARS ARE
MADE

BRAZIL 1 I - - - 1

0.1 0.3 - - - 0.4 - 1.3

COSTA RICA 1 1 - - -

- -

0.3 0.3 - -

CUBA 27 27 20 3 3 14 12 2 1

7.4 7.4 11.0 5.9 15.0 6.2 9.8 2.5 2.2

DOMINICAN REPUBLIC 183 183 103 26 12 118 68 41 24

50.1 50.1 56.9 51.0 60.0 52.2 55.7 51.9 52.2

ECUADOR 2 2 2 - 1 1

0.5 0.5 1.1 - 0.4 0.8

HAITI 1 1 1
- 1 1

0.3 0.3 0.6 - - 0.4 0.8

HONDURAS 40 40 10 6 2 24 13 8

11.0 11.0 9.9 11.8 10.0 10.6 10.7 16.5 17.4

JAMAICA 78 78 46 5 1 59 34 19 12

21.4 21.4 25.4 9.8 5.0 26.1 27.9 24.1 26.1

MEXICO 14 14 7 5 2 9 6 2 1

3.8 3.8 3.9 9.8 10.0 4.0 4.9 2.5 2.2

NICARAGUA 12 12 6 I 1 7 5 5 4

3.3 3.3 3.3 2.0 5.0 3.1 4.1 6.3 8.7

UNITED STATES 4 4 2 - - 1 - - -

1.1 1.1 1.1 - - 0.4 - - -

OTHER 18
_

18 5 4 1 8 2 3 2

4.9 4.9 2.8 7.B 5.0 3.5 1.6 3.8 4.3
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CIGAR STUDY 18685)
NOVEMBER, 2000 Tablu 20

015. PLEASE WRITE IN THE NAME OF THE COUNTRY OR COUNTRIES WHERE MACANUDO CIGARS ARE HAGE. IF YOU DON'T KNOW, PLEASE CHECK THE DON'T KNOW BOX.

TOTAL SAMPLE

FE
MALE

$65 FE $65 $120 $235

UH MALE OH OR OR

$65 HIGH $65 HIGH $120 HIGH 5235 HIGH

OR ER OR ER OH -ER OR ER

HIGH SAW HIGH SAW NIGH SAW HIGH SAW

TOTAL -ER IMAGE .ER IMAGE -ER IMAGE -ER IMAGE

BASE: KNOW IN WIIICII' COUNTRY OR 365 365 181 51 20 226 122 19 46

COUNTRIES MACANUDO CIGARS ARE
MADE

DON'T KNOW /NO ANSWER 31 31 5 8 1 18 5 5 1

8.5 8.5 2.8 15.7 5.0 8.0 4.1 6.3 2.2
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CIGAR STUDY 186851
NOVEI4BEK, 2000 Table 21

016. DO YOU KNOW IN WHICH COUNTRY OK COUNTRIES HERING CIGARS ARE MADE?

TOTAL SAMPLE

FE
MALE

$65 FE 565 5120 $235

Ok MALE OR OR OR

$65 HIGH $65 HIGH $120 HIGH $235 HIGH

OR -ER OR -ER OR -ER OR ER
HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE ER IMAGE

BASE: HEARD OF COHIBA I. BERING 352 352 158 38 13 197 100 72 40

YES 77 77 45 9 6 48 30 14 10

21.9 21.9 28.5 23.7 46.2 24.4 30.0 19.4 25.0

NO 275 275 113 29 7 149 70 58 30

78.1 78.1 71.5 76.3 53.8 75.6 70.0 80.6 75.0
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CIGAR STUDY (1685)
NOVEMBER. 2000

017. (LEASE WRITE IN THE NAME OF THE COUNTRY OR COUNTRIES WHERE

Table 22
BERING CIGARS ARE MADE. 3F YOU DON'T KNOW, PLEASE CHECK THE DON'T KNOW

. TOTAL SAMPLE

FE
MALE

565 FE $65 $120 5235

OR MALE OR OR OR

$65 HIGH $65 HIGH 5120 IIIGII 5235 HIGH

OR -ER OR -ER OR -ER OR ER

111GH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

BASE: KNOW IN WHICH COUNTRY OR 77 77 45 -

9 6 48 30 14 10

COUNTRIES BERING CIGARS ARE
MADE

CUBA 1 1 1 1 1 1 I
-

1.3 1.3 2.2 11.1 16.7 2.1 3.3 - -

DOMINICAN REPUBLIC 15 15 7 3 3 9 4 2 -

19.5 19.5 15.6 33.3 50.0 18.8 13.3 14.3 -

HONDURAS 28 28 20 3 2 18 12 8 7

36.4 36.4 44.4 33.3 33.3 37.5 40.0 57.1 70.0

NICARAGUA 3 3 1 - 2 1 1 1

3.9 3.9 2.2 - 4.2 3.3 7.1 10.0

UNITED STATES 21 21 12 1
- 12 B 2 1

27.3 27.3 26.7 11.1 - 25.0 26.7 14.3 10.0

OTHER 5 5 3 - - 5 3 2

6.5 6.5 6.7 - 10.4 10.0 14.3 20.0

DON'T KNOW /NO ANSWER 12 12 6 2 1 6 4 1

15.6 15.6 13.3 22.2 16.7 12.5 13.3 7.1

BOX.
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GRE.ENFIELD CONSULTING GROUP
CIGAR STUDY 116851
NOVEMBER. 2000 Table 23

01B. YOU SAID THAT COMMA
CIGARS WERE MADE IN (PIPE PROM Q13AII. PLEASE CHECK THIS NAME [NAMES) BELOW SO THAT THE COMPUTER CAN TALLY YOUR ANSWER.

TOTAL SAMPLE

MALE

$65 FE- 565 $120 5235

OR MALE OR OR OR

$65 HIGH $65 HIGH $120 HIGH $235 HIGH

OR -ER OR -ER OR -ER UR -EH

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE ER IMAGE .EH IMAGE

BASE: GAVE COUNTRY IN

BRAZIL

CAMEROON

COSTA RICA

CUBA

DOMINICAN REPUBLIC

HONDURAS

JAMAICA

MEXICO

NICARAGUA

UNITED STATES

OTHER

DON'T KNOW /NO ANSWER

Q.13 392

1

0.3

1

0.3

3

0.8

256
65.3

198
50.5

19
4.B

1

0.3

7

1.8

8
2.0

2

0.5

1

0.3

23
5.9

392

1

0.3

1

0.3

3

0.8

256
65.3

198
50.5

19

4.8

1

0.3

7

1.8

8

2.0

2
0.5

1

0.3

23
5.9

256

-

-

1

0.4

-

256
100.0

106
41.4

12

4.7

1

0.4

3
1.2

2
0.B

1

0.4

-

-

-

-

51

1

2.0

1

2.0

2

3.9

33

64.7

19

37.1

1

2.0

-

-

2
3.9

1

2.0

1

2.0

33

-

1

3.0

-

-

33

100.0

6

18.2

-

-

2

6.1

-

-

-

247

1

0.4

1

0.4

I

0.4

170
68.8

129
52.2

13
5.3

1

0.4

5
2.0

3
1.2

1

0.4

12
4.9

170

1

0. 6

-

-

170
100.0

74
43.5

9

5.3

1

0.6

3

1.8

1

0.6

-

-

95

1

1.1

68
71.6

44

46.3

8

8.4

1

1.1

5

5.3

08

68

100.0

26
38.2

5

7.4

1

1.5
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GREENFIELD CONSULTING GROUP
CIGAR STUDY 116851
NOVEMBER. 2000

019 22. DO YON THINK THAT COHIBA CIGARS FROM CUBA AND THE CIGARS SN

KNOW?

'SAW IMAGE 1 ¡OPEN BUKT

TOTAL SAMPLE

Table 24
ABOVE ARE MADE BY THE SAME COMPANY. ARE MADE BY DIFFERENT COMPANIES, OR DON'T YOU

MALE
$65 FE- 565 5120 5235

OH MALE OR OR OH

$65 HIGH $65 HIGH 5120 HIGH 5235 NIGH

OR ER OR -FN OR -ER OR EH

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE ER IMAGE

BASE: CIIOIBA MADE IN CUBA 120 120 120 15 15 80 80 31 31

MADE BY THE SAME COMPANY 34 34 34 5 5 23 23 10 10

28.3 28.3 28.3 33.3 33.3 28.8 28.8 32.3 32.3

MADE BY DIFFERENT COMPANIES 64 64 64 R 8 44 44 14 14

53.3 53.3 53.3 53.3 53.3 55.0 55.0 45.2 45.2

DON'T KNOW /NO ANSWER 22 22 22 2 2 13 13 7 7

18.3 18.3 18.3 13.3 13.3 16.3 16.3 22.6 22.6
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CIGAR STUDY 116851
NUVIMDEN, 2000

SAW I14A1;E 1 10PMN OU %1

Table 25

Q23. PLEASE TELL WHAT MARES THINK THEY ARE MADE BY THE SAME COMPANY.

TOTAL SAMPLE

FE
HALE

$65 FE- 565 $120 $235

OR MALE OR OR OR

$65 HIG11 $65 HIGH $120 HIGH $235 MICH

OR -ER OR -ER OR -ER OR ER

HIGH SAW MICH SAW HIGH SAW MGR SAW
TOTAL -ER IMAGE -ER IMAGE -ER IMAGE ER IMAGE

OASE: CIGARS MADE BY SAME 34 34 34 5 5 23 23 10 10

COMPANY

CAVE RELEVANT REASON 32 32 32 5 5 22 22 9 9

94.1 94.1 94.1 100.0 100.0 95.7 95.7 90.0 90.0

DID HOT GIVE RELEVANT REASON 2 2 2 - 1 1 1 1

5.9 5.9 5.9 - - 4.3 4.3 10.0 10.0
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CIGAR STUDY 116851
NOVEMBER. 2000 Table 26

024 25. DO YOU THINK THAT 'I'IIE
COMPANY THAT MAKES COHIBA CIGARS FROM CUBA AND THE COMPANY THAT MAKES

THE CIGARS SHOWN ABOVE DO OR DO NOT HAVE AN AFFILIATION. ASSOCIATION. OR
BUSINESS CONNECTION WITH EACH OTHER OR DON'T YOU KNOW?

SAW IMAGE I (OPEN BUM

TOTAL SAMPLE

FE-
MALE

$65 FE- $65 $120 $235

OR MALE OR OR OR

$65 HIGH $65 HIGH $120 HIGH $235 HIGH

OR -ER OR -ER OR -ER OR -ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

BASE: CIGARS MADE BY DIFFERENT 86 86 86 10 10 57 57 21 21

COMPANIES /DON'T KNOW

THEY DO HAVE AN AFFILIATION, 21 21 21 2 2 13 13 4 4

ASSOCIATION, OR BUSINESS 24.4 24.4 24.4 20.0 20,0 22.8 22.8 19.0 19.0

CONNECTION WITH EACH OTHER

THEY DO NOT HAVE AN 35 35 35 2 2 24 24 9 9

AFFILIATION, ASSOCIATION. OR 40.7 40.7 40.7 20.0 20.0 42.1 42.1 42.9 42.9

BUSINESS CONNECTION WITH EACH
OTHER

DON'T KNOW /NO ANSWER 30 30 30 6 6 20 20 B 8

34.9 34.9 34.9 60.0 60.0 35.1 35.1 38,1 38.1
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026. PLEASE TELL WHAT MAKES YOU 'DANK THEY HAVE AN AFFILIATION. ASSOCIATION.
OR BUSINESS CONNECTION WITH EACH OTHER.

SAW IMAGE 1 (OPEN BOX!

'l'O'l'AL SAMPLE

FE
MALE

$65 FE. $65 $120 $235.

OR MALE OR OR OR

$65 HIGH $65 HIGH 5120 HIGH $235 HIGH

OR -ER OR ER OR 'ER OR 'ER

HIGH SAW MICH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

BASE: COMPANIES HAVE AN 21 21 21 2 2 13 13 4 4

AFFILIATION

CAVE RELEVANT REASON 19 19 19 2 2 13 13 4 4

90.5 90.5 90.5 100.0 100.0 100.0 100.0 100.0 100.0

DID NOT GIVE RELEVANT REASON 2 2 2

9.5 9.5 9.5
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027 28. TIIINF.INO AGAIN ABOUT THE COMPANY
THAT MAKES COHIBA CIGARS FROM CUBA AND THE COMPANY THAT MAKES THE

CIGARS SHOWN ABOVE, DO YOU THINK THAT ONE OF THESE

COMPANIES..

-SAW IMAGE 3 (OPEN BOX)

TOTAL SAMPLE

FE
MALE

$65 FE- $65 $120 $235

OR MALE OR OR OR

$65 HIGH $65 HIGH $120 HIGH $235 HIGH

OR ER OR ER OR ER OR -ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

BASE: COMPANIES DO NOT HAVE 65 65 65 8 8 44 44 17 17

AFFILIATION /DON'T KNOW

GOT AUTHORIZATION OR APPROVAL 14 14 14 3 3 8 8 2 2

FROM THE OTHER COMPANY TO USE 21.5 21.5 21.5 37.5 37.5 18.2 18.2 11.8 11.8

THE NAME COHIBA

DID NO'l' GET AUTHORIZATION OR 31 31 31 2 2 21 21 7 7

APPROVAL FROM THE OTHER 47.7 47.7 47.7 25.0 25.0 47.7 47.7 41.2 41.2

COMPANY TO USE THE NAME COHIBA

DON'T KNOW /NO ANSWER 20 20 20 3 3 15 15 8 H

30.8 30.8 30.8 37.5 37.5 34.1 34.1 47.1 47.1
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SAW IMAGE 1 (OPEN BOX)

Table 29

029-30. WHICH OF THE 2 COMPANIES DO YOU THINK GAVE AUTHORIZATION
OR APPROVAL OR DON'T YOU KNOW?

TOTAL

TOTAL SAMPLE

FE
MALE

$65 FE $65 $120 $235

OR MAIE OR OR OR

$65 HIGH 565 HIGH $120 HIGH $235 HIGH

OR -ER OR -ER OR .ER OR -ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

-ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

BASE: COT AUTHORIZA'T'ION OR 14 14 14 3 3 8 B 2 2

APPROVAL FROM THE OTHER
COMPANY TO USE THE NAME COHIBA

THE COMPANY THAT MAKES COHIBA 10 10 10 1 1 6 6 1 1

CIGARS FROM CUBA 71.4 71.4 71.4 33.3 33.3 75.0 75.0 50.0 50.0

TIIE COMPANY THAT MAKES THE 3 3 3 1 1 2 2 t I

CIGARS SHOWN ABOVE 21.4 21.4 21.4 33.3 33.3 25.0 25.0 50.0 50.0

DON'T KNOW /NO ANSWER 1 1 1 I l
-

7.1 7.1 7.1 33.3 33.3 -
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SAW IMAGE (OPEN BOX)

TOTAL SAMPLE

Table 30
Q19- 22/24 -25/2910

FE-
MALE

$65 FE- $65 $120 $235

OR MALE OR OR OR

$65 HIGH $65 HIGH $120 HIGH 5235 HIGH

OR -ER OR -ER OR -ER OR -ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

___ ____ ____

BASE: CHHIBA NADE IN CUBA 120 120 120 15 15 80 80 31 31

NET 65 65 65 10 10 43 43 15 15_
54.2 54.2 54.2 66.7 66.7 53.8 53.8 48.4 48.4

MAGE BY THE SAME COMPANY AND 32 32 32 5 5 22 22 9 9

GAVE RELEVANT REASON 26.7 26.7 26.7 33.3 33.3 27.5 27.5 29.0 29.0

THEY 00 HAVE AN AFFILIATION. 19 19 19 2 2 13 13 4 4

ASSOCIATION, OR BUSINESS 15.8 15.8 15.8 13.3 13.3 16.3 16.3 12.9 12.9

CONNECTION WITH EACH OTHER
AND CAVE RELEVANT REASON

ONE COMPANY GAVE THE OTHER 14 14 14 3 3 8 B 2 2

AUTHORIZATION OR APPROVAL TO 11.7 11.7 11.7 20.0 20.0 10.0 10.0 6.5 6.5

USE NANE COHIBA
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Q19 22. DO YOU THINK THAT COHIBA
CIGARS PROM CUBA AND THE CIGARS SHOWN ABOVE ARE MADE BY THE SAME COMPANY, ARE MADE BY DIFFERENT COMPANIES. OR DON'T YOU

SAW IMAGE 2 (CLOSED BOX)

TOTAL SAMPLE

FE
MALE

$65 FE- 565 $120 $235

OR HALE OR OR OR

$65 IIIGII $65 HIGH $120 HIGH $235 HIGH

OR -ER OR -ER OR ER OR -ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE ER IMAGE ER IMAGE -ER IMAGE

VASE: CIIOIBA MADE IN CUBA 136 136 136 18 IS 90 90 37 37

MADE BY TIIE SAME COMPANY 38 38 38 5 5 24 24 6 6

27.9 27.9 27.9 27.8 27.8 26.7 26.7 16.2 16.2

MADE BY DIFFERENT COMPANIES 72 72 72 9 9 47 47 20 20

52.9 52.9 52.9 50.0 50.0 52.2 52.2 54.1 54.1

DON'T KNOW /NO ANSWER 26 26 26 4 4 19 19 11 11

19.1 19.1 19.1 22.2 22.2 21.1 21.1 29.7 29.7
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GREENFIELD CONSULTING GROUP
CIGAR STUDY 146851
NOVEMBER, 2000

SAW IMAGE 2 (CLOSED ROM

Table 32

023. PLEASE TELL WHAT MAKES YOU THINK THEY ARE MADE HY THE SAME COMPANY.

TOTAL SAMPLE

FE
MALE

565 FE 565 $120 5235

OR MALE OR OR OR

$65 HIC11 565 HIGH $120 HIGH 5235 HIGH

OR -ER OR -ER OR -ER OR -ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

RASE: CIGARS MADE BY SAME 38 38 38 5 5 24 24 6 6

COMPANY

CAVE RELEVANT REASON 35 35 35 4 4 21 21 6 6

92.1 92.1 92.1 80.0 80.0 87.5 87.5 100.0 100.0

DIO NOT GIVE RELEVANT REASON 3 3 3 1 1 3 3

7.9 7.9 7.9 20.0 20.0 12.5 12.5
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Q24 25. DO YOU THINK TWO* IRE COMPANY
THAT MAKES COIIIBA CIGARS FROM CUBA AND THE COMPANY THAT MAKES

THE CIGARS SHOWN ABOVE DO OR DU NOT HAVE AN AFFILIATION. ASSOCIA'T'ION.
OR BUSINESS CONNECTION WITS EACH OTHER OR DON'T YOU KNOW?

.SAW IMAGE 2 (CLOSED MORI

TOTAL SAMPLE

FE
MALE

$65 FE- $65 $120 $235

OR HALE OR OR OR

565 HIGH 565 HIGH $120 HIGH $235 HIGH

OR -ER OR -ER OR ER OR -ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE ER IMAGE -ER IMAGE

BASE: CIGARS MADE BY DIFFERENT 98 99 98 13 13 66 66 31 31

COMPANIES /DON'T KNOW

THEY DO HAVE AN AFFILIATION, 30 30 30 6 6 19 19 7 7

ASSOCIA'T'ION, OR BUSINESS 30.6 30.6 10.6 46.2 46.2 28.8 28.8 22.6 22.6

CONNECTION WITH EACH OTHER

THEY DO NOT HAVE AN 44 44 44 3 3 32 32 14 14

AFFILIATION, ASSOCIATION, OR 44.9 44.9 44.9 23.1 23.1 48.5 48.5 45.2 45.2

BUSINESS CONNECTION WITH EACH.
OTHER

DONT KNOW /NO ANSWER 24 24 24 4 4 15 15 10 10

24.5 24.5 24.5 30.8 30.8 22.7 22.7 32.3 32.3
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Q26. PLEASE TELL WHAT MAKES YOU THINK THEY HAVE AN AFFILIATION. ASSOCIATION,
OR BUSINESS CONNECTION WITH EACH OTHER.

SAW IMAGE 2 [CLOSED BOXT

TOTAL SAMPLE

MALE
565 FE $65 5120 $235

OR MALE OR OR OA

$65 HIGH $65 HIGH 5120 HIGH $235 HIGH

OR -ER OR -ER OR -ER OR -ER
'

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE ER IMAGE

RASE: COMPANIES []AVE AN 30 30 30 6 6 19 19 7 7

AFFILIATION

CAVE RELEVANT REASON 28 2B 28 6 6 17 17 5 5

93.3 93.3 93.3 100.0 100.0 89.5 89.5 71.4 71.4

DID NOT CIVE RELEVANT REASON 2 2 2 2 2 2 2

6.7 6.7 6.7 10.5 10.5 28.6 28.6
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027 26. THINKING AGAIN ABOUT THE
COMPANY THAT HAKES COHIBA CIGARS FROM CUBA AND THE COMPANY THAT MAKES THE

CIGARS SHOWN ABOVE. DO YOU THINK THAT ONE OF THESE

COMPANIES..

SAW IMAGE 2 (CLOSED BOX]

TOTAL

$65
OR

HIGH
-ER

$65
OR
HIGH
ER

SAW
IMAGE

TOTAL SAMPLE

FE
HALE

FE 565
MALE OR
$65 HIGH 5120
OR -ER OR

HIGH SAW HIGH
-ER IMAGE -ER

$120
OR
HIGH
-ER
SAW
IMAGE

5235
OR
HIGH
-ER

5235
OR

HIGH
-ER
SAW
IMAGE

BASE: COMPANIES DO NOT HAVE 68 68 68 7 7 47 47 24 24

AFFILIATION /DON'T KNOW

GOT AUTHORIZATION OR APPROVAL II 11 II 2 2 9 9 5 5

FROM THE OTHER COMPANY TO USE 16.2 16.2 16.2 28.6 28.6 19.1 19.1 20.8 20.8

THE NAME COHIBA

DID NOT GET AUTHORIZATION OR 35 35 35 2 2 25 25 11 11

APPROVAL FROM THE OTHER 51.5 51.5 51.5 28.6 28.6 53.2 53.2 45.8 45.8

COMPANY TO USE THE NAME COHIBA

DON'T KNOW /NO ANSWER 22 22 22 3 3 13 13 B 8

32.4 32.4 32.4 42.9 42.9 27.7 27.7 33.3 33.3
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029 30. WNICH OF THE 2 COMPANIES DO YOU THINK GAVE AUTHORIZATION OR
APPROVAL OR DON'T YOU KNOW?

SAW IMAGE 2 (CLOSED 00KI

TOTAL SAMPLE

FE-
MALE

565 FE- 565 $120 $235

OR MALE OR OR OR

$65 HIGH $65 HIGH $120 HIGH $235 HIGH

OR ER OR -ER OR -ER OR -EH

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

BASE: GOT AUTHORIZATION OR 11 11 11 2 2 9 9 5 5

APPROVAL FROM THE OTHER
COMPANY TO USE THE NAME COHIBA

THE COMPANY THAT MAKES COHIBA 10 10 10 1 1 8 8 5 5

CIGARS FROM CUBA 90.9 90.9 90.9 50.0 50.0 88.9 88.9 100.0 100.0

THE COMPANY THAT MAKES THE 1 1 1 1 1 1 1

CIGARS SHOWN ABOVE 9.1 9.1 9.1 50.0 50.0 11.1 11.1
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SAW IMAGE 2 (CLOSED BOX)

TOTAL SAMPLE

Table 37
Q19- 22/24- 25/29 -30

FE-
MALE

$65 FE- $65 $120 $235

OR MALE OR OR OR

$65 HIGH $65 HIGH $120 HIGH $235 HIGH

OR -ER OR -ER OR -ER OR -ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

BASE: COHIBA MADE IN CUBA 136 136 136 18 18 90 90 37 37

NET
74 74 74 12 12 47 47 16 16_

54.4 54.4 54.4 66.7 66.7 52.2 52.2 43.2 41.2

MADE BY TIIE SAME COMPANY AND 35 35 35 4 4' 21 21 6 6

GAVE RELEVANT REASON 25.7 25.7 25.7 22.2 22.2 23.3 23.3 16.2 16.2

THEY DO HAVE AN AFFILIATION, 28 28 28 6 6 17 17 5 5

ASSOCIATION, OR BUSINESS 20.6 20.6 20.6 33.3 33.3 18.9 18.9 13.5 13.5

CONNECTION WITH EACH OTHER
AND GAVE RELEVANT REASON

ONE COMPANY GAVE THE OTHER 11 11 11 2 2 9 9 5

AUTHORIZATION OR APPROVAL TO 8.1 8 -1 8.1 11.1 11.1 10.0 10.0 13.5 13.5

USE NAME COHIBA
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Table 38
Q3. PLEASE INDICATE YOUR AGE GROUP.

9'0'l'AI. SAMPLE

FE
HALE

$65 FE $65 $120 $235

OR MALE OR OR OR

$65 HIGH $65 HIGH $120 HIGH $235 111011

OR ER OR -ER OR -ER OR -ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE ER IMAGE ER IMAGE

TOTAL RESPONDENTS 1873 960 256 207 33 480 170 165 68

21 24 193 115 21 33 4 58 15 28 6

10.3 12.0 8.2 15.9 12.1 12.1 8.8 17.0 8.8

25 34
578 350 95 89 14 193 68 65 29

30.9 36.5 37.1 43.0 42.4 40.2 40.0 39.4 42.6

35 49
778 390 110 77 13 181 68 26

41.5 40.6 43.0 37.2 39.4 37.7 40.0 35.8 38.2

50 OR OLDER 324 105 30 8 2 48 19 13 7

17.3 10.9 11.7 3.9 6.1 10.0 11.2 7.9 10.3
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033. PLEASE INDICATE THE
LAST GRADE OF SCHOOL YOU COMPLETED.

TOTAL SAMPLE

FE-

MALE

565 FE 565 5120 5235

OR MALE OR OR OR

565 HIGH 565 HIGH 5120 HIGH 5235 HIGH

OR ER OR -ER OR -ER OR -ER

HIGH SAW 111611 SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE

_____

TOTAL RESPONDENTS 1873 960 256 207 33 480 170 165 68

LESS THAN 111611 SCHOOL GRADUATE 37 6 1 3 1 2

2.0 0.6 0.4 0.6 0.6 1.2

HIGH SCHOOL GRADUATE 250 74 7 16 1 25 3 6 1

13.3 7.7 2.7 7.7 3.0 5.2 1.8 3.6 1.5

5011E COLLEGE OR TECHNICAL 815 394 79 106 8 190 56 65 19

SCHOOL 43.5 41.0 30.9 51.2 24.2 39.6 32.9 39.4 27.9

COLLEGE GRADUATE OR BEYOND 771 406 169 85 24 262 110 92 48

41.2 50.6 66.0 41.1 72.7 54.6 64.7 55.8 70.6
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035. PLEASE INDICATE YOUR
HOUSEHOLD'S TOTAL INCOME BEFORE TAXES:

TOTAL SAMPLE

FE
!EILE

$65 ME' $65 $120 5235

OR MALE OR OR OR

$65 HIM $65 111011 5120 HIGH $235 HIGH

OR -EH OR -ER OR -ER OR ER

HIGH SAW HIGH SAW HIGH SAW 111011 SAW

TOTAL -ER IMAGE - ER IMAGE -ER IMAGE -ER IMAGE

TOTAL RESPONDENTS 1873 960 256 207 13 480 170 165 68

LESS THAN 530.000 282 79 14 21 1 37 8 11 3

15.1 8.2 5.5 10.1 3.0 7.7 4,7 6.7 4.4

510.000 539.999 289 126 24 35 6 65 19 21 7

15.4 13.1 9.4 16.9 18.2 13.5 11.2 12.7 10.3

$40.000 549.999 254 115 28 35 7 54 19 15 5

13.6 12.0 10.9 16.9 21.2 11.3 11.2 9.1

550.000 $74.999 438 237 51 48 5 108 34 29 11

23.4 24.7 19.9 23.2 15.2 22.5 20.0 17.6 16.2

$75,000 599.999 248 167 48 28 3 69 21 21 6

13.2 17.4 16.8 13.5 9.1 14.4 12.4 12.7 8.8

$100.000 -$149.999 152 104 16 16 3 64 28 28 12

8.1 10.8 14.1 7.7 9.1 13.3 16.5 17.0 17.6

$150,000 OR MURE 66 58 32 13 6 43 25 24 15

3.5 6.0 12.5 6.3 18.2 9.0 14.7 14.5 22.1

REFUSED 144 74 23 11 2 40 16 16 9

7.7 7.7 9.0 5.3 6.1 8.3 9.4 9.7 13.2
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' tOTAL SAMPLE

Table 42
Q36. GENDER

MALE

$65 FE $65 $120 $235

OR MALE OH OR OR

$65 HIGH $65 HIGH $120 HIGH $235 HIGH

OR .ER OR -ER OR -ER OR ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE ER IMAGE -ER IMAGE -ER IMAGE

TOTAL RESPONDENTS 1873 960 256 207 33 480 170 165 68

HALE 1433 753 223 383 144 132 59

76.5 78.4 87.1 79.8 84.7 80.0 86.8

FEMALE 440 207 33 207 33 97 26 33 9

23.5 21.6 12.9 100.0 100.0 20.2 15.3 20.0 13.2
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037. WHICH OF THE FOLLOWING BEST DESCRIBES
THE GEOGRAPHIC AREA OF YOUR PRIMARY RESIDENCE?

TOTAL SAMPLE

FE-

MALE
$65 FE- $65 $120 $235

OR MALE OR OR OR

$65 HIGH $65 HIGH $120 HIGH $235 HIGII,

OR -ER OR -ER OR -ER OR -ER

HIGH SAW HIGH SAW HIGH SAW HIGH SAW

TOTAL -ER IMAGE -ER IMAGE -ER IMAGE -ER IMAGE
_____ _____

TOTAL RESPONDENTS 1873 960 256 207 33 480 170 165 68

PACIFIC (WA. OR, CA. AK, HI) 290 155 49 37 8 90 36 43 17

15.5 16.1 19.1 17.9 24.2 18.8 21.2 26.1 25.0

MOUNTAIN (MT. ID, WY, NV, UT. 121 55 7 15 1 30 6 13 3

CO. AZ, NMI 6.5 5.7 2.7 7.2 3.0 6.3 3.5 7.9 4.4

WEST NORTH CENTRAL (ND, SD. 148 70 13 18 30 8 9 2

NE, KS, MN. IA, MO) 7.9 7.3 5.1 8.7 6.3 4.7 5.5 2.9

WEST SOUTH CENTRAL ITK, OK. 200 107 26 21 1 41 12 11 5

AR. LAI 10.7 11.1 10.2 10.1 3.0 8.5 7.1 6.7 7.4

EAST NORTH CENTRAL (WI. IL. 276 146 33 26 2 72 25 22 10

MI. 1N, OIN 14.7 15.2 12.9 12.6 6.1 15.0 14.7 13.3 14.7

EAST SOUTH CENTRAL (KY. TN, 99 42 16 10 5 23 12 5

MS. ALI 5.3 4.4 6.3 4.8 15.2 4.8 7.1 3.6 7.4

SOUTH ATLANTIC (FL, CA. SC, 366 185 61 42 11 94 41 29 16

NC. VA, WV, DC, MO, DEI 19.5 19.3 23.8 20.1 33.3 19.6 24.1 17.6 23.5

MIDDLE ATLANTIC (NY. NJ, PAI 278 144 40 27 3 71 24 23 7

14.8 15.0 15.6 13.0 9.1 14.8 14.1 13.9 10.3

NEW ENGLAND (ME. NH, VT, MA, 95 56 11 11 2 29 6 9 3

RI. CT) 5.1 5.8 4.3 5.3 6.1 6.0 3.5 5.5 4.4
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QUESTIONNAIRE

Each page that follows depicts the screen shown to respondents on

their computer.

The little box below each question says "Next ". When the respondent

clicked on that box the next page appeared. The next page appeared

only if the previous question had been answered

Appropriate question skip patterns were built into the computer

program.

In Q. 18, what had been typed in for Q. 13 appeared at the end of the

first sentence in Q. 18.

The two images of the General Cigar Cohiba box that a respondent

saw were continuous- with the respondent scrolling down to see both

images, if necessary. The two continuous images are shown here on

two separate pages.

The questionnaire that follows only shows the pictures of the opened

box, which was shown to about half of the respondents who saw the

General Cigar Cohiba box. Pictures of both alternatives (opened box,

closed box) appear in Section IV of this report.

As indicated in the Methodology Detail - The Questionnaire, several

versions of some questions were used in order to randomly rotate the

order of items mentioned in the questions. The order in which some

questions were asked was also randomly rotated. The questionnaire

that follows shows only one rotation sequence. Note that the

questions are not sequentially numbered after the initial questions due

to this rotation scheme.
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If you are 21 years of age or older and smoke cigars, we are interested in your thoughts and opinions.

If you don't smoke cigars, but someone else in your household who is 21 or older does, please ask him

or her to complete this survey.

By sharing your thought and opinions, you will be entered into a drawing for a chance to win a grand

prize of $150, 1 of 20 $15 cash prizes, or 1 of 210 $5 cash prizes. All winners will be notified via

email when their iGain account has been credited. Please allow 6 -8 weeks for winners to be selected

and accounts to be credited.

Please visit the following URL or copy it into your Web browser (long address may break into 2 lines).

This survey should take no more than 15 minutes to complete.

Inro://www.sreenfieldonline.comicroiects/685s004.htm

If you encounter any technical problems while completing this survey, please send an email to us at
help @zreenfieldonline.com and reference project #685 in your message_

We look forward to working with you!

Sara Williams
Greenfield Online



Reminder:

There is still time to take our cigar study. If you are 21 years of age or older and smoke cigars, we are

interested in your thoughts and opinions. If you don't smoke cigars, but someone else in your

household who is 21 or older does, please ask him or her to complete this survey.

By sharing your thought and opinions, you will be entered into a drawing for a chance to win a grand

prize of $150, 1 of 20 $15 cash prizes, or 1 of210 $5 cash prizes. All winners will be notified via

email when their iGain account has been credited. Please allow 6 -8 weeks for winners to be selected

and accounts to be credited.

Please visit the following URL or copy it into your Web browser (long address may break into 2 lines).

This survey should take no more than 15 minutes to complete.

http://www.gxeentieldonline.cominfoiects/685s004.htm

If you encounter any technical problems while completing this survey, please send an email to us at
helo@_reenfieldonline.com and reference project #685 in your message.

We look forward to working with you!

Sara Williams
Greenfield Online



CIGAR STUDY (#685)

We appreciate your interest in our cigar study. This survey should take not more than 15

minutes to complete.

WIN! By completing this survey, you will tre entered into a drawing for a chance to win a

grand prize of $150, 1 of 20 $15 cash prizes or 1 of 210 $5 cash prizes. Winners will

be notified by email, and all incentives will be deposited directly into each winner's personal

iGain prize account.

TIP! Simply answer the questions and click the "Next" button in the lower left -hand corner

of your screen. When you have reached the end of the survey, click "Submit" to send your

answers. if you encounter any technical difficulties while completing this survey, please

send and email to help(&areenfieldonline.com.

Greenfield
Leading the Research Revolution

To be eligible to participate in this study, you must be a registered member of Greenfield Online, As always, this

survey is for research purposes only. You will never be asked to buy anything, and no one outside of Greenfield

Online will contact you as a result of your answers.

A. To start, please enter your complete email address. Be sure to use the email address with

which you are currently registered at Greenfield Online. (Please be sure to use your full

address, e.g. abc(Thxvz.123.)

I



Survey 685s004

We are interested in your opinions and thoughts about cigars. Please complete this

questionnaire now, answering each of the questions. Do not consult anyone else while

answering this survey. Thanks for your help.

1. Have you participated in any market research surveys within the past 6 months, for any of

the following topics? (Select as many as apply.)

Sports

Sailing

Cigars

Beer

Movies

None of the above

i
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2. Do you or any members of your household work in the following industries? (Select as

many as apply.)

An advertising agency

In a store that sells cigars

Beverage industry

A market research company or department

A movie company

Tobacco industry

None of the above

A:
'.....' 2.
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3. Please indicate your age. (Sete.: t one answer.)

O Under 21
O 21-24
O 24-34
O 35-49
O 50 or older



Survey 685s004

4. Do you smoke a pipe? (Select one answer.)

O Yes
O No

5. Do you smoke cigars? (Select one answer.)

O Yes
O No

i



Survey 61858004

6. Within the next 12 months, are you very likely to buy cigars for yourself? ¿Select one

answer.)

O Yes
O No
O Not sure

'r
.i:.7.a4T7
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7. Thinking about the cigars you will buy for yourself within the next 12 months, please

indicate into which of the price categories those cigars would fall. This should be based on

what you wilt most likely pay for a box of 25 cigars or for each cigar that you will buy for

yourself. (Select as many as apply.)

Less than $35 for a box of 25 cigars /less than $1.50 per cigar

$35 -$64 for a box of 25 cigars /$1.50 -$2.80 per cigar

$65 -$99 for a box of 25 cigars /$2.81 -$4.34 per cigar

$100 -$119 for a box of 25 cigars /$4.35 -$5.24 per cigar

$120 -$234 for a box of 25 cigars /$5.25- $10.30 per cigar

$235 -$349 for a box of 25 cigars /$10.31- $15.35 per cigar

$350 or more for a box of 25 cigars /$15.36 or more per cigar



Survey 685s004

8. Considering only the cigars you will buy for yourself that cost at least $65 or more for a

box of 25 cigars/$2.81 or more per cigar, about how many of these cigars will you likely buy

in the next 12 months? ;Sel_ =at one answer.)

O Fewer than 25 cigars
O 25 -50 cigars
O 51 -100 cigars
O 101 -200 cigars
O More than 200 cigars
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9. Within the next 12 months, are you very likely to buy cigars as a gift for someone else or

to use at a special event? (Select one answer.)

O Yes
O No
O Not sure
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10. Thinking about the cigars you will buy as a gift for someone else or to use at a special

event within the next 12 months, please indicate into which of the price categories those

cigars would fall. This should be based on what you will most likely pay for a box of 25

cigars or for each cigar that you will buy as a gift. (Select as many as appi, .)

Li Less than $35 for a box of 25 cigars /less than $1.50 per cigar,

$35 -$64 for a box of 25 cigars /$1.50 -$2.80 per cigar

$65 -$99 for a box of 25 cigars /$2.81 -$4.34 per cigar

$100 -$119 for a box of 25 cigars /$4.35 -$5.24 per cigar

$120 -$234 for a box of 25 cigars /$5.25- $10.30 per cigar

$235 -$349 for a box of 25 cigars /$10/31- $15.35 per cigar

$350 or more for a box of 25 cigars /$15.36 or more per cigar
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11. Listed below are the names of several cigars that you may or may not have heard of

before. For each cigar listed, please indicate whether you have heard of it, whether you

have not heard of it, or whether you are not sure. 'Select ore ar,ser in ear. royt..;

Heard Of Not Heard Of Not Sure

Bering O O O

Macanudo O O O

Arturo
Fùente

O O O

Bances O O O

King
Edward

O O O

Cohiba O O O

La Aurora O O O

White Owl O O O
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12. Do you know in which country or countries COHIBA cigars are made? Sele:t one.

answer.)

O Yes
O No
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13, Please write in the name of the country or countries where you think COHIBA cigars are

made. If you don't know, check the don't know box. (Seiec: ene answer.

O COHIBA cigars are made in

O Don't know
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14. Do you know in which country or countries MACANUDO cigars are made? (Select one

answer.)

O Yes
O No
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15. Please write in the name of the country or countries where MACANUDO cigars are

made. If you don't know, check the don't know box. (Select one answer.)

O MACANUDO cigars are made in

O Don't know



Survey 3855'004

16. Do you know in which country or countries BERING cigars are made? (Seiec: one

answer.)

O Yes
O No

24,4 ..70rititts:



Survey 8853004.

The following is an image of a box of cigars sold by quality retailers in the United States.

Also shown are some of the cigars from this box. Please look this over and we will ask you

some questions about it.



SUNC931 685990"

17. Please write in the name of the country or countries where BERING cigars are made. If

you don't know, check the don't know box. (Select one answer.)

O BERING cigars are made in

O Don't know

...

I
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18. You said that COHIBA cigars were made in Cuba. Please check this name (names)

below so that the computer can tally your answers. Do not check any others. ;Seie:t as

many as apply.)

Bahamas

Brazil

Cameroon

Canary Islands

Costa Rica

Cuba

Dominican Republic

Ecuador

Haiti

Honduras

Indonesia

E Jamaica

Mexico

Nicaragua

United States

West Africa

Other

(
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Please be patient while the image is downloaded...

19. Do you think that COHIM cigars from Cuba and the cigars shown above are made by
the same company, are made by different companies, or don't you know?

Made by the same company
O Made by different companies

Don't know



SuNey 685s004

23. Please tell what makes you think they are made by the same company. (Please enter

your answer in the space provided.)

l



SördvJ 385s004

26. Please tell what makes you think they have and affiliation, association, or business

connection with each other. (Please enter your arswer ir. tr e space pruv:dac.;

Wine

l
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Please be patient while the image is downloaded...

24. Do you think that the company that makes COHIBA cigars from Cuba and the company
that makes the cigars shown above do or do not have an affiliation, association, or business
connections with each other or don't you know.

They do have an affiliation, association, or business connection with each other.
The do not have an affiliation , association, or business connection with each other.
Don't know
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Please 'wait while the image is downloaded...
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27. Thinking again about the company that makes COHIBA cigars from Cuba and the
company that makes the cigars shown above, do you think' that one of these companies...

O Got authorization or approval from the other company to use the name Cohiba
O Did not get authorization or approval from the other company to use the name Cohiba

Don't know
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29. Which of the 2 companies do you think gave authorization or approval or don't you

know. ((Se&ec: cre answer.;

O The company that makes Cohiba from Cuba

G The company that makes the cigars shown above

C Don't know

Sb\:.äa,JQT..
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31. Next, we need to check how well the pictures of the cigar box were. transmitted to your
computer. Please look at the picture of the top of the cigar box as is appears above. You
will see the word COHIBA in large print on' the box and then several words in smaller print
directly under COHIBA. Please type in' the words that you see printed directly below
COHIBA on the box. If you cannot make out any of these words please indicate that.

1
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32. Next, we need to check on how well t the pictures of the cigar box were transmitted to
your computer. Please look a the picture of the open cigar box as it appears above. You will
see many lines of print t telling about the cigars. Please count down to line 3 and type the first
five words that you see at the beginning of the eighth line. If you cannot make out any of
these words please indicate that. _. -.._ . tter _: ;:.:r er. :: !;



,3`.»a9 iDt`.,'[:

33. Please indicate the last grade of school you completed. (Se!act 3716; ar.sher

Less than high school graduate

High school graduate
Some college or technical school
College graduate or beyond

34. Please indicate your employment status. :4eie:; c

Student
Retired

O Employed full -time
O Employed part-time
O Not presently employed
O Homemaker

Other



t.'

35. Please indicate your household's total income before taxes. :Se.e:: re ar.. a:

O Less than $30,000
O $30,000 -$39,000
v $40,000- $49,000
O $50,000- $74,000
O $75,000 -$99,000
i $100,000- $149,000

$150,000 or more
Prefer not to say

36. Are you... (Se:ezt ore answer.;

O Male
O Female

37. Which of the following best describes the geographic area of your primary residence?

(Seiec: one answer

Pacific (WA, OR, CA, AK, HI)
Mountain (MT, ID, WY, NV UT, CO, AZ, NM)

West North Central (ND, SD, NE, KS, MN, IA, MO)

West South Central (TX, OK, AR, LA)

East North Central (VI, IL, Mi, IN, OH)

East South Central (KY, TN, MS, AL)

South Atlantic (FL, GA, SC, NC, VA, WV, DC, MD, DE)

Middle Atlantic (NY, NJ, PA)
New England (ME, NH, VT, RI, CT)

ä, ej,r:,.. .,.:

f
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Thank you for your participation. Please press the "Submit" button to send your survey.
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AL OSSIP
MARKETING RESEARCH CONSULTING

11 HOMEW00D ROAD HARTSDALE. NY 10530

(914) 682-4782
682 -1582

FAX (914) 328 -8907

PROFESSIONAL EXPERIENCE

INDEPENDENT MARKETING RESEARCH CONSULTANT Jan. 1986 - Present

Consultant for legally oriented applications of marketing and advertising

research, surveys and experimental designs covering:

trademarks, trade dress issues
advertising claims substantiation
advertising communication/perception

Role has ranged from review of ads, packages, names or research studies to

design of studies, supervision of study execution and expert witness testimony

for support or challenge.

Retained by many law firms, advertisers, as well as research firms and ad

agencies on wide range of product and service categories. (Includes: food,

beverages, tobacco, household products, laundry products, health & beauty

aids, prescription and OTC drugs, autos and automotive products, apparel,

fragrances, appliances, toys, household furnishings, financial products, books

and magazines, telecommunications, advertising media, entertainers,
industriál products, retail and service establishments.)

Prepared ad substantiation procedures for several major advertisers.
Conducted in -house seminars.

Consulted for survey methodology improvement for various companies.

GENERAL FOODS CORPORATION
1962 - 1986

Director, Corporate Services (Marketing Research Department)

Directed marketing research for corporate areas (Law, Media, Sales,
Promotion, Public Affairs, Personnel, Consumer Center). Served as
department methods consultant. Also supervised: Statistical
Applications, Marketing Information Center, MRD training,
advertising claims substantiation .

Director, Survey Research

Directed survey research for all General Foods domestic products.
Also supervised: in -house supplier, methods development, and
quality control. Devised and administered company's advertising
claims substantiation procedures. Initiated Test Marketing Group.
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GENERAL FOODS CORPORATION (continued)

Manager, Division Research

Directed all marketing research activity for: pet foods, cereals,
breakfast beverages and foods, frozen foods.

FOOTE, CONE & BELDING ADVERTISING 1960 - 1962

Account Research Supervisor for Contac Cold Capsules (national
introduction), Rheingold Beer, Pepsodent Toothpaste.

CPC lue. - BEST FOODS DIVISION 1956 - 1960

Senior Marketing Research Analyst

Supervised survey research for company's food and laundry products.

Supervised store audits, consumer panels, sales analysis and sales
forecasting for food and laundry products.

EDUCATION

BBA, magna cum laude, Marketing Research & Statistics
Baruch College, City University of New York

MBA, Marketing
New York University

OTHER ACTIVITIES

Speaker: Numerous conferences and seminars for Advertising Research
Foundation, Better Business Bureaus, law societies and others.

Instructor: CASRO Project Director Training Program, General Foods
Marketing Research and Product Management Training Programs,
Adelphi University Evening Program.
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MARKETING RESEARCH CONSULTING 11 HOMEWOOD ROAD HARTSDALE, NY 10530

(914) 682-4782
682 -1582

FAX (914) 328-8907

CASES IN WHICH I HAVE TESTIFIED IN THE PAST 4 YEARS (AS OF 3/2001) (Client name underlined)

The Black & Decker Corporation v. Patrick Mastronardo
Trademark Trial and Appeal Board, 1997

Messenger v. Gruner & Jahr
USDC Southern District of NY, 1998

QVC v. Home Shopping Network
Trademark Trial and Appeal Board, 1998

Havana Club Holding S.A. v. Galleon S.A
USDC Southern District of NY, 1999

Quanterra v. Warner- Lambert
USDC District of Colorado, 1999

The Teaching Company v. Unapix Entertainment
USDC Eastern District of Virginia, Alexandria Division, 1999

Eppendorf- Netheler -Hinz v. Ritter
USDC Southern District of Mississippi, 2000

DEPOSITIONS IN PAST 4 YEARS

CBS v. White Consolidated Industries
USDC Western District of Pennsylvania, 1998

QVC v. Home Shopping Network
Trademark Trial and Appeal Board, 1998

Havana Club Holding S.A. v. Galleon S.A
USDC Southern District of NY, 1999

Telemac Cellular Corp. v. Topp Telecom
USDC Northern District of California, Oakland Div., 1999

Eppendorf- Netheler -Hinz v. Ritter
USDC Southern District of Mississippi, 1999

National Football League v. Coors Brewing & National Football League Players Inc.
USDC Southern District of New York, 1999

The Teaching Company v. Unapix Entertainment
USDC Eastern District of Virginia, Alexandria Division, 1999

American Marine Holdings v. R.J.Revnolds & Gyro advertising
USDC Middle District of Florida, Tampa Division, 2000
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A. Purpose and Data Backeround

At the request of Rabinowitz, Boudin, Standard, Krinsky & Lieberman, P.C., attorneys

for Empresa Cubana del Tabaco d.b.a. Cubatabaco, I address in this report the significance of the

market research related material provided by General Cigar and third parties in regard to the

following topics:

1. The Premium Cigar Market

2. Awareness Of The Cohiba Brand

3. Cohiba As The Best Brand Ever Smoked

4. Cigar Aficionado Magazine As A Source Of Cigar Information

5. The Image Of Cohiba

6. Cohiba Buyers

7. Interest In Cuban Cigars

8. Confusion As To Cohiba Source And Association

The material provided included all or part of research studies commissioned by General

Cigar since 1994 plus a few reports from other sources that were in General Cigar's files or

information supplied to General Cigar. The material provided also included some analyses and

interpretations of the research studies plus presentations made to General Cigar management.

None of the research material cited precedes 1992, except for market volume estimates.

A number of different studies are referred to in this report and comparisons are made of

findings that were obtained from different studies and/or at different points in time. All of the

studies or study parts cited that involved interviews focused on male premium cigar users. It



should be noted that the definitions used to define the premium cigar market or the qualifications

to select respondents for interview may have varied from one study to another or even for the

same basic study repeated at another time period. Also, the wording of questions designed to

measure essentially the same phenomena may have differed across studies or time periods, as

may the context in which specific questions appeared. In some studies it is not clear what the

respondent qualifications for participation were. Where it is felt relevant to do so, study

differences will be elaborated and evaluated. Complete tabulations for all studies were not

provided and some data carne from overview summaries that appeared in periodic reports to

General Cigar management. ..

Footnote notations appear when specific study data are cited. In Section D of this report,

for each of the topics covered, the specific Bates numbered pages or other designations of the

documents from which that information was obtained is listed.

Previously, the undersigned prepared a report for plaintiff in this action entitled "A Study

to Measure Awareness Of Cuban Cohiba Cigars And Source Confusion Between These Cigars

And General Cigar Co. Inc. Cohiba Cigars" dated March 2001. My qualifications, background

and compensation for services were set forth in that report. There has been no material change in

these.

B. Key Information and Implications

1. The long static premium cigar market started to expand in late 1992 or in 1993,

apparently fueled by growth of users, with major volume jumps in 1996 and 1997.

Estimates are that the premium market turned down in 1998 and continues to drift

downward as the number of new buyers being added shrinks. It is estimated that there



were 3 million or more premium smokers at one point.

2. It is estimated that a substantial majority of premium cigar smokers were aware of Cohiba

cigars in the three years before General Cigar launched their 9/97 Cohiba brand, ranging

from about 70% among more affluent premium smokers in 1994 -95 to 58% among a

more income balanced group of premium smokers in 1996. Although specific brand

awareness measures were not available before 1994, information from a study conducted

for the publisher of Cigar Aficionado magazine provides indications that awareness of

Cohiba was also high in early 1992. While there may have been increases in top -of -mind

awareness of Cohiba after the launch of the GC brand in 9/97 there is little to indicate that

this product meaningfully increased the overall awareness of Cohiba cigars.

3. Although never legally available for sale in the United States, over the course of the years

covered by the available surveys, Cohiba has ranked very high in being considered the

best cigar brand that premium users ever smoked .

4. Cigar Aficionado magazine was launched in 9/92 and is credited by many as playing a

major role in building the premium market and promoting the Cuban Cohiba. It isan

important source of information to premium cigar smokers. The magazine has

prominently and consistently featured the Cuban Cohiba cigars, starting with its premier

issue.

Implications:

Cohiba was a famous brand in the years before GC Cohiba was launched in 9/97.

This is clearly supported by data from several surveys as early as 12/94. While not

directly addressed, the 1/92 survey results are consistent with a high level of



awareness of the brand among more affluent premium smokers in early 1992.

Cohiba's high level of "best" rankings clearly supports that Cohiba has been and

is a famous and desired brand. Continuous mentions of the Cuban Cohiba cigars

in Cigar Aficionado magazine, starting in its premier 9/92 issue, undoubtedly

aided in making premium smokers aware of the Cuban Cohiba and enhanced its

reputation.

5. Prior to GC's 9/97 launch, Cohiba had a distinctive image among premium users, which

continued after the GC launch. It has consistently been seen as an expensive, prestigious,

sophisticated, special occasion, strong flavored cigar.

Implications:

The consistency of the Cohiba image supports that it stems from the Cuban

Cohibas. It also indicates that awareness of Cohiba consists of specific

impressions about the product and not only recognition of the name.

6. Information obtained from Cohiba users or buyers provides no basis for determining

which Cohiba product they were referring to. However, there is a substantial segment of

Cohiba buyers who rate themselves as low in terms of cigar knowledge, and, on average,

Cohiba buyers do not see themselves as any more knowledgeable than the average

premium user. Analyzing the total cigar user market by motivational segments, General

Cigar's research found that, among the segments to whom premium cigars appeal, Cohiba

in recent years seems to have drawn disproportionately from those segments with the

lowest self evaluated knowledge of cigars.

7. There appears to be a continuing high level of interest in and preference for Cuban cigars

among premium cigar smokers, with Cohiba users surveyed in 9/98 stating much greater



than average preference for Cuban cigars, and above average interest in a cigar's country

of origin.

8. After the launch of their Cohibas in 9/97, General Cigar management was made aware by

their research companies that there was confusion between the GC and Cuban Cohibas.

No attempt was made to measure or address this in any quantitative studies.

Implications:

With a substantial segment of Cohiba users indicating low cigar knowledge, and

Cohiba users, on average, indicating no greater knowledge than the typical

premium smoker, and, coupled with the Cohiba's having a substantially above

average interest in Cuban cigars, it is not unlikely that many Cohiba users would

be or are confused as to the source of the GC product or the association of the

manufacturers of the Cuban and GC Cohibas. It is also not unlikely that such

confusion would probably also occur among many potential Cohiba buyers who

are aware of Cuban Cohiba cigars and their reputation.

C. Topics

1. The Premium Cigar Market

The consumption of premium cigars started to grow in late 1992 or 1993, after more

than a dozen years of flat sales, fueled by the influx ofnew users. Growth apparently

continued through 1997, with major gains occurring in 1996 and 1997. Estimatesare that

the market turned down in 1998 and continues to inch downward as the number of new

buyers declines. It is estimated that there were at least 3 million premium smokers during

the peak periods.

While the size of the premium cigar market in the United States is measured in

different ways the market estimates shown are those prepared for General Cigar
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by the Bain consulting organization.

Premium cigar consumption (apparently covering hand rolled cigars costing at least $1

and excluding little cigars) was at the rate of 90 -102 million per year for fourteen years

before showing an annual increase in 1993. Growth continued for several more years,

with major gains evident in 1996 and in 1997. New users apparently fueled the growth of

the premium category.(6)

Millions of Premium Cigars Consumed W

Annual consumption % Gain Over Prior Year
1992 99 + 1
1993 110 +11
1994 126 +15
1995 164 +30
1996 250 +52
1997 350 +40

Premium cigar consumption apparently started to turn down in 1998. The numbers

shown below were read from a graph presented to GC management in July 2001.(2)

1998 300 -14
1999 285 - 5
2000 (estimate) 270 - 5
2001 (estimate) 260 - 4

A presentation in 2000 based on data from an NPD study, which tracked cigar users over

time, indicated a continuing decline in new premium smokers.(4) However, according to

the same studies, approximately 20% of premium only smokers in September 1999 and
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January 2000 had been smoking cigars for 2 years or less.' This proportion dropped to

about 14% in the April 2000 wave of this study.(3)

According to a NPD 3/99 Attitude & Usage Study ( "A &U Study "), the proportion of

cigar smokers who are relatively new to the cigar market is higher among lighter

smokers. At that time, 29% of the lighter premium smokers had been smoking cigars two

years or less, compared to 11.3% for the more frequent premium smokers.(4a) The

average of the two groups was 22% who had smoked cigars for two years or less.

The number of total premium buyers appeared to peak in 1997 -98, with about 3 million

households having a premium smoker. (Since some households include more than one

cigar smoker, the actual numbers may be somewhat higher than shown below.)

Millions of Smoker Households
(Based on NPD Incidence Studies) (5)

Total Cigar Smoker HHs Premium Cigar Smoker Hl-Is *
1/97 5.5 2.1
10/97 8.6 3.3
5/98 6.8 2.6
9/98 7.9 3.2
1/99 8.0 2.8

" Largely composed of those who smoke only premium plus some who smoke both premium and mass markct cigars.

While the consulting organization that analyzed these numbers indicated some issues

with the data (7) it probably provides reasonable estimates of the number ofpremium

smokers.

In the 9/99 wave, 20% of cross -over buyers (buy both premium and mass brands) had also
started smoking cigars within the past two years (8).



e

2. Awareness Of The Cohiba Brand

A majority of premium cigar smokers (estimated in the range of 58 -73 %) was aware

of the Cohiba brand name in the threeyears before General Cigar launched its Cohiba in

9/97. While no estimate of awareness is available from a 1992 study, responses to other

questions in that study would be consistent with a high level of awareness for Cohiba at

that time.

In analyzing Cohiba awareness levels we should be cognizant of the fact that

awareness before the introduction of the GC Cohiba brand in 9/97 was very likely due to

familiarity with the Cuban Cohiba. Before introduction of the GC product in 9/97, there

had been substantial publicity about the Cuban Cohiba, particularly in Cigar Aficionado

magazine (see later section). Sales of GC's Cohibas before 9/97 had been extremely modest

(see Appendix 1), and, I am advised, there had been no advertising or promotion support.

While comparisons must be made across different types of studies, it would appear

that the level of total awareness of Cohiba since the launch of the GC Cohiba product in

9/97 has not changed majorly even though there may have been increases in top -of -mind

awareness of Cohiba. Any increase in overall Cohiba awareness, if it occurred, after 9/97

might be due in whole or in part to the continuing media attention paid to the Cuban

Cohiba.

Two levels of brand awareness are often measured: unaided or top -of -mind awareness

(when respondents are asked to name brands that come to mind or that they have heard of) and

aided or total awareness (when respondents are asked whether or not they have heard of a named

brand). Unaided awareness is affected by such things as brands a respondent is currently using or
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a brand's recent advertising or publicity and is often used to evaluate current advertising

programs. Total awareness is used to gauge the extent to which a brand is known.

Various GC sponsored studies measured awareness of premium brands starting in late

1994. While aided awareness for Cohiba was not measured until 1998, information from unaided

awareness of the brand was used by me to estimate its total awareness in the pre -1998 studies.

Data from a 1992 study done for Shanken Communications is used to attempt some indication of

Cohiba awareness during that time period.

I estimate that 68 -73% of premium cigar smokers in 1994 -1995 were aware of Cohiba

cigars. While my estimates are based on the results of three studies with premium cigar

users, it is not known what was required for the respondents to qualify for the study.

Respondents in these studies appear to have been considerably more affluent than those

in the subsequent studies reported here.

Three Attitude and Usage studies were conducted in 1994 and 1995 for GC via

telephone interviews with pre- screened NPD consumer panel members who

smoke premium cigars. These studies showed extremely consistent results for the

unaided and aided brand awareness measures obtained, with results for individual

brands falling within a relatively narrow range over the three studies.

In these studies, aided awareness was obtained for nine brands but not for Cohiba.

However, having both unaided and aided awareness for these other brands allows

for interpolating the projected total awareness of Cohiba based on the proportion

who cite it on an unaided basis. I used the average increment from unaided to

aided awareness for seven brands to arrive at the Cohiba estimate. (Even if the

lowest end of the range of increment from unaided to aided awareness were to

have been used the estimates would have indicated a majority being aware of

Cohiba)

(Table on next page)



Macanudo
Partagas
Fuente
Upmann
Dunhill
Davidoff
Hoyo de Monterrey
Avo
Ashton

Cohiba

Awareness Levels for Selected Brands
12/94 Sample = 200 (1)

Unaided Aided Gain
%

63.0
39.0
26.5
33.5
23.5
18.0
11.5
13.0
8.5

14.5

Average increment of brands
excluding Macanudo & Partagas*

Estimated Cohiba aided awareness
using the average increment

2/95 Sample = 304(6)
Unaided Aided Gain

5/95 Sample = 363 (21
Unaided Aided Gain

% % % % %
82 +19 59.2 82 +23 59.5 82 +22
61 +22 38.8 64 +25 42.7 67 +24
66 +40 31.6 71 +39 34.4 73 +39
80 +56 27.6 83 +55 28.1 85 +57
92 +68 20.4 93 +73 20.2 94 +74
73 +55 16.8 77 +60 18.4 80 +62
76 +64 16.4 80 +64 17.1 83 +66
52 +39 15.0 58 +43 14.6 61 +46
60 +51 7.2 58 +51 7.7 57 +49

17.1 16.7

+53 +56 +55

68 73 72

The two brands excluded due to high unaided awareness which limits the gain that can occur in aided awareness.

In the studies reported above about 35% of respondents indicated an annual

income of $100M or more. However, the available data show that in the 1995

studies the unaided awareness of Cohiba was not drastically different between

those who made over $100M versus those who made less.

Unaided Awareness of Cohiba
$100M or more per annum

19.1%
19.6

Less than $100m per annum
2/95 15,8%
5/95 15.7

On the basis of a similar NPD study conducted 7/96, with a sample of respondents who

may have qualified for the study using a different standard than the earlier ones, I

estimated that 58% of the respondents were aware of Cohiba.
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The 1996 NPD study was apparently conducted with less affluent premium

smokers and may have included more lower priced brand users or less frequent

smokers than in the 1994 -95 studies. (Only about 11% of those in the 1996 study

earned $100M or more per annum.) This may account for the general sharp

reduction, from the prior studies, in unaided awareness levels for all the major

brands as well as a reduction in aided awareness levels for Upmann, Davidoff and

Hoyo de Monterrey. Aided awareness for the six other brands essentially

maintained their prior levels. (An expanding number ofpremium brands being

available in the marketplace may also have lowered unaided awareness levels.)

However, the relation of unaided to aided awareness evident in the prior three

studies seemed to hold allowing for an estimate to be made of Cohiba's aided

awareness.

Awareness Levels for Selected Brands
7/1996 Sample = 364 (3)

Unaided Aided Gain

Macanudo
Partagas
Fuente
Upmann
Dunhill
Davidoff
Hoyo de Monterrey
Ayo
Ashton

Cohiba

Average increment of brands

excluding Macanudo & Partagas *

Estimated Cohiba aided awareness
using average increment

% %

37.9 80 +42
19.0 64 +45
19.1 70 +51
16.7 66 +49
14.0 86 +72
5.7 48 +42
9.9 66 +56
3.9 61 +57
3.5 51 +47

5.0

+53

58

* The two brands excluded to keep it consistent with the prior analyses.



Aided awareness measures were not obtained in the NPDAttitude & Usage

studies done in July 1997 and after the launch of GC's Cohiba. Although unaided

awareness of Cohiba in theseNPD studies appeared to increase in the post launch
periods (see later page) there was no aided awareness data to link the numbers to.
Consequently, aided or total awareness estimates were used from other studies.

About a year after the GC Cohiba introduction (9/98), a mail study conducted with the

NFO consumer panel indicated Cohiba had 56% aided brand awareness among premium

cigar smokers (had to smoke at least one of 24 listed higher priced premium brands).

This is no higher than the 58% estimate I derived from the NPD 7/96 study, as noted

above. (In this NFO study about 16% of premium users had incomes of $100M or more,

not too far from the 11% noted in the NPD 1996 study.) It should be noted that the total

awareness levels for the six brands for which this information was obtained in both the

NPD and NFO studies showed declines in the more recent NFO study. (Table ofNFO

data appears after next bullet point)

In March of 2000 another mail study was conducted with the NFO panel which involved

substantially more committed premium smokers than the priorNFO study (smoked only

premium, at least once a week) produced an aided recall of 77% for Cohiba. This is not

much higher than the 68 -73% range I derived from the NPD 1994 and 1995 studies.

Although the sample qualifications are not the same, the gain for Cohiba from

56% awareness in the 1998 NFO study, a year after the GC launch, to 77% in the 2000

NFO study among a substantially more committed premium user group was no greater

than the average gain shown for the brands asked about in both of these studies ( +24).
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Aided Awareness for Selected Brands - NFO Studies

9/98 (4) 3/00 (5) Gain
No. of Respondents (456) (350)

Macanudo 78 87 + 9
Partagas 56 79 +23
Fuente 52 85 +37
Upmann 56 76 +20
Davidoff 39 67 +28
Hoyo de Monterrey 46 80 + 34
Punch 52 77 + 25
Don Diego 69 85 + 16
Monte Cristo 59 86 +27

Cohiba 56 77 +21

The results of these two NFO studies (9/98 and 3/00), when compared with the derived

Cohiba awareness estimates from the pre -GC launch NPD studies, would indicate that

GC sales and promotion had no major effect on overall Cohiba awareness.

The various NPD A &U studies, done between 1994 and 1999, would indicate that

unaided awareness of Cohiba may have increased since the launch of the GC brand.

However, as noted before, the indications are that overall Cohiba brand awareness did not

expand to any meaningful extent. (Of course, the premium market changes year to year

as smokers enter and leave but a comparison of the year to year levels is relevant.)

If there was an increase in unaided awareness after launch of the GC product, it is

not known what part of that may be attributable to GC Cohiba efforts or to media

coverage of Cuban Cohiba.
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NPD Studies (7)

Date of Study No. of Resp. Cohiba Unaided Awareness

12 /94 (200) 14.5 *
2/95 (304) 17.1 *
5/95 (363) 16.7

7/96 (364) 5.0
7/97 (341) 6.9

3/98 (408) 13.0
10/98 (451) 17.3
3/99 (375) 14.9

Qualifications for inclusion in these studies may have differed from the later studies.

Information on recall of GC Cohiba's advertising in magazines within the first year after

the launch would seem to indicate that only a small percent of premium smokers

consciously recalled seeing such advertising.

No. of Respondents

Remember seeing or hearing advertising
in the past 2 months for:

NPD 3/98 (8) NPD 10/98 (9)

(408) (451)

Cohiba 4 3

Macanudo 9 7 "

Partagas 5 3

Punch 4 2

Cohiba share of premium brand mentions 7% 6%

The only survey data available before 1994 is a 1/92 study conducted for Shanken

Communications, subsequent publisher of Cigar Aficionado magazine.(10) The

respondents surveyed were drawn from cigar company mailing lists, probably because of

the difficulty of accessing a sample from the modest percent of males who smoked
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premium cigars then. Respondents tended to be well above average in income, with 44%

stating they earned $100M per year or more. A group of 437 respondents who usually

spent at least $3.50 for a cigar was analyzed separately. This group comprised 24% of the

total sample of smokers and was probably chosen to focus on premium cigar buyers.

While no brand awareness information was collected, Cohiba was tied for fourth

place in terms of being the best cigar these higher priced users had ever smoked, with

6.2% citing it. 4.1% of the higher priced cigar users indicated that Cohiba was the brand

they normally smoke.(] 1) In addition, these 437 respondents indicated a very high level

of interest and involvement with Cuban cigars.

All of the above would be consistent with a fairly high level of awareness of the

Cohiba brand among these premium smokers. It can be safely assumed that these

respondents were aware of the Cuban Cohiba cigars, since the study was conducted at a

time when GC had no Cohiba product on the market, and had last sold cigars under the

Cohiba name in 1986 or early 1987, five years previously. (See Appendix).

3. Cohiba As The Best Brand Ever Smoked

Although Cuban Cohibas were never legally available for sale in the US, Cohiba has

ranked very high in being considered the best cigar brand that premium users ever smoked

over the course of the years covered by the available reports.

In a 1992 study conducted for Shanken Communications (subsequent publisher of Cigar

Aficionado) Cohiba was tied for fourth place in terms of being named the best cigar ever

smoked by the decidedly upscale male cigar smokers interviewed.
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Best Cigar Ever Smoked
(Among Those Usually Spending Over $3.50 Per Cigar) (1)

No. of Respondents (437)
ova

Davidoff 23.6
Monte Cristo 14.9
Macanudo 6.4
Cohiba 6.2
Upmann 6.2
Romeo & Julieta 4.1

In the Attitude & Usage surveys conducted periodically by NPD from 1994 through 1999

Cohiba was ranked either first or second each time as being the best cigar ever smoked by

the premium users in each study.

Date of Study No. of Resit

Best Cigar Ever Smoked
(NPD A &U Studies) (2)

Cohiba Macanudo
12194 (200) 8.5 22.5 %
2/95 (304) 10.9 16.1
5/95 (363) 11.3 14.6
7/96* (364) 3.6 11.8
7/97 (341) 11.0 10.3

3/98 (408) 8.6 10.0
10/98 (451) 14.6 8.2
3/99 (375) 14.4 13.3

The 3.6% figure in the 7/96 study would seem to be anomalous given the pattern over the years,
and its significance is to be questioned. It should be noted that between the 5/95 and 7/96 studies
there was a sharp decline in the proportion of times that the top eight brands were mentioned,
although Cohiba showed a relatively sharper falloff. There was an increase in mentions for non -
major brands, for Cuban (unspecified) and in no brand being mentioned.

At least through the July 1997 survey, it is safe to assume that the respondents reporting

Cohiba as the best cigar they ever smoked were referring for the most part to the Cuban
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Cohiba. There was no General Cigar Cohiba product on the market at all after 1986 or

1987 through late 1992, and there had been only extremely modest sales from then until

the 9/97 launch. (See Appendix).

While there may have been an increment of about 100,000 premium users who cite

Cohiba as the best cigar ever smoked between the 1995 and 1997 versus 1998 -99

studies; it is logical to assume that only a modest proportion of this increment, at most, is

due to GC Cohiba. Annual sales of GC Cohiba were less than 1 million per year and the

likely number of buyers /triers this would cover is modest, and there is no reason to

assume they would all consider the GC Cohiba the best brand ever smoked.

4. Cigar Aficionado Magazine As A Source Of CigarInformation

Cigar Aficionado was first published in September 1992, which is roughly

concurrent with the start of the premium cigar boom of the nineties. Manyattribute a

major role to Cigar Aficionado in fostering this boom and it is an important source of

information to premium cigar smokers, particularly the heavier smokers. Cigar Aficionado

has prominently and consistently featured the Cuban Cohiba cigar.

Cigar Aficionado's premier issue in September 1992 roughly coincides with the start of

the growth in the premium cigar market. Several industry executives have testified to

their belief that the magazine played an immediate, important role in fostering this

growth and promoting the Cuban Cohiba.(13) This appears to be confirmed by the

circulation figures for the premier issue, and the magazine's subsequent growth.

The differential of 3.4% between the two time periods, applied to roughly 3 million premium
users, yields about 100,000 added users.
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About 115,000 copies of the premier issue were distributed, at a time when there

were less than half a million premium cigar smokers -- a ratio of little less than 1

issue per 4 consumers.(14) The magazine was also distributed to 453 cigar retail

outlets for display and sales to customers and its introduction was a major

industry publicity event.

As the number of premium cigar smokers grew, so did Cigar Aficionado's circulation; at

the height of the premium cigar boom its circulation for the first six months of 1997 was

400,000.(14) The GC market research studies began to chronicle Cigar Aficionado's

importance in 1997. For the period 1997 -2201, perhaps 11 -17% of premium cigar

smokers indicated they purchase the magazine regularly and 28 -52% used it as a source

of information about premium cigars. The influence of the magazine is multiplied as

readers convey information from it to friends, relatives and business associates.

Based on several different GC studies, 11 -17% of premium cigar smokers indicate

that they subscribe to or regularly read Cigar Aficionado. Evidence is that heavier

premium smokers are more likely to do so.

% Of Premium Smokers Who Subscribe To or Regularly Read Clear Aficionado
Heaviness of Premium Use

Total Heavy Medium Light "
NPD A &U Studies

7/97 (1) 12%
3/98 (2) 12
10/98 (3) 12

NFO Study - 9/98 (4) 17 36 19 8

Internet Advtg. Study 3/01 (5)
(Purchased premium at
least 2X in past year)

11

- In the several NPD studies at least 44% of the premium cigar users indicated
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using Cigar Aficionado as a source of cigar information.

% Who Use Cigar Aficionado As An Information Source/Reference

Total
NPD A &U Studies

7/97 (6) 46%
3/98 (6) 44
10/98 (6) 47
3/99 (7) 52

In a 9/98 NFO Study(9), 28% of the premium smokers indicated referring to

Cigar Aficionado as a cigar information source, with the proportion being 48%

among the heavier premium users.

Also, the proportion referring to Cigar Aficionado ranged between 34 -55% for

regular users of the major premium brands (45% for Cohiba users). In addition,

35% of those who are regular or most often users of Cohiba indicated they read it

regularly.(10)

% Who Use Cigar Aficionado As An Information Source/Reference

Heaviness of Premium Use
Total Heavy Medium Light

NFO Study - 9/98 (8) 28 48 33 16

Friends, relatives and business associates are an important source of information to

premium cigar smokers, particularly to younger smokers. Consequently, the influence of

the magazine is not confined to its readers but includes influencing those cigar smokers

who seek advice from Cigar Aficionado readers.

1
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Who Look To Friends. Relatives & Business Associates For Cigar References

Total 18 -34 35 -54 55+

NPD 3/98 (11) 61 71 58 30
NPD 9/98 (12) 61 72 61 32

Cohiba cigars from Cuba have been prominently and consistently featured in Cigar

Aficionado, beginning with the magazine's first issue, where the lead article was about

the Cuban Cohiba cigar and continuing in most every issue thereafter. In the period from

the initial issue through summer 1997 it was mentioned in at least 149 articles and

additional times in taste tests and numerous photos.(15) For the subsequent period, I am

advised, there have been at least 46 articles, plus additional taste tests and photos.

5. The Imaee of Cohiba

Prior to GC's 9/97 Cohiba launch, Cohiba had a distinctive image among premium

smokers. Studies after the GC launch showed that Cohiba retained the same image. It has

consistently been seen as an expensive, prestigious, sophisticated, special occasion, strong

cigar.

In addition to its high ratings as best cigar ever smoked, the market research data

contained other information about Cohiba's image.

One survey completed before the launch of the GC Cohiba and three completed after the

launch showed perceptions of Cohiba to be essentially similar.

In the NPD study conducted 7/97(2) Cohiba was rated against eight other major

brands. Cohiba's top ranked image attributes were: expensive, prestigious, trendy

and for serious smokers.
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On the basis of a study conducted by NFO in 9/98 (3), about a year after the GC

Cohiba launch, it was concluded that "Cohiba has a differentiated image as a

prestigious, sophisticated cigar that's good on special occasions."

An NPD study conducted in 3/00 (4) showed Cohiba as being perceived as

expensive, for special occasions, top of the line cigar, for successful people, a

brand you could use to treat yourself and for the serious smoker.

In another study conducted in 2000 by NFO (5) among 350 committed premium

users, they saw Cohiba as being for experienced smokers, for connoisseurs that

live life to the fullest, for those who want to stand out and who are successful.

Cohiba had a clear image as a strong tasting cigar, both before and after the GC launch.

This is indicated in three studies conducted before the launch of GC Cohiba and one

study conducted after.

In an NPD study in 5/95 (6) respondents rated several brands in terms of having

full bodied taste. Cohiba was highest rated for this attribute among the brands that

had more than a handful of respondents rating them.

All premium brand combined

Rating on Full Bodied Taste

Average Rating *
(5 -point scale of Excellent to Poor)

No. of Resp. % Rating "Excellent"

37 3.9

Cohiba ( 38) 84 4.8

La Gloria Cubana ( 26) 46 4.3
Partagas (133) 38 4.1
Davidoff ( 67) 45 4.1
Arturo Fuente (134) 37 4.0
Avo ( 69) 19 3.7
Macanudo (185) 25 3.6

- Although sample sizes are small, results from the NPD survey of 9/96 (7) are

-21-



largely similar to the prior study, with Cohiba considered the most full bodied

brand.

All premium brand combined

Rating on Full Bodied Taste

Average Rating *
(5 -point scale of Excellent to Poor)

No. of Resp. % Rating "Excellent"

39 4.1

Cohiba ( 13) 77 4.6

Partagas ( 78) 35 4.1
Davidoff ( 31) 26 3.6
Arturo Fuente ( 91) 36 4.1
Avo ( 24) 25 3.6
Macanudo (156) 31 3.9

1 * Excellent = 5, Poor = 1

e

1

In a 7/97 NPD study (8) 328 premium smokers rated their most often smoked

brand on a 5 -point mild to strong scale and a 5 -point light bodied to full bodied

scale. Their ratings were then converted into a 10 -point strength of taste scale.

The values for each brand were read from a perceptual map since detailed

tabulations were not available in the report. Again, Cohiba comes out as the

strongest tasting brand.

Average Rating on 10 -point Scale
Cohiba 8.1

Te Amo 7.9
Punch 7.7
Partagas 7.0
Hoyo de Monterrey 6.9
Upmann 6.6
Fuente, Don Diego, Davidoff 6.3
Macanudo 6.2
Avo 5.5
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An NFO study conducted in 9/98 (9), about a year after the GC Cohiba launch,

had all those aware of a brand rate it on several taste attribute scales. These results

again show Cohiba being perceived as the strongest tasting brand of those rated.

The Cambridge Group, which analyzed the study, wrote "Thoseaware of Cohiba,

but not regular users, have accurate perceptions of the brand's taste profile ".(10)

Ratings Among those Aware Of A Brand

Strong Taste
Mild /Strong

Average Rating* Full Flavored

Cohiba 19.3 3.59 31.9

Punch 19.2 3.15 17.6
Te Amo 15.4 3.15 17.6
Partagas 14.5 3.22 24.1
Arturo Fuente 13.5 3.17 27.8
Monte Cristo 10.4 3.18 19.3
Upmann 7.2 3.00 18.9
Don Diego 8.6 2.92 15.0
Davidoff 8.0 2.80 17.0
Macanudo 9.6 2.69 26.2

* Based on Mild (1) to Strong (5) scale.

6. Cohiba Buyers

Since the quantitative studies reviewed did not address the source of the Cohiba

cigars mentioned by respondents, we have no specific information about GC Cohiba users.'

However, information about Cohiba users in general, obtained in 1998, indicates that about

one in five of them rated their own knowledge of cigars as low and, on average, rated

In a few of the more recent studies Cohibas were identified as "Red Dot" in the questionnaire but
there was no way to determine whether this had any specific branding meaning to any of the respondents.
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themselves no higher than did the average premium user. In addition, a motivational

segmentation of the total cigar market conducted for GC indicated that, among the four

segments where premium brands did well, Cohiba was proportionately more used in the

segments with the lowest self perceived level of cigar knowledge.

Cohiba users also smoked fewer cigars than other premium brand users and spent

more per cigar.

A 9198 study conducted with members of the NFO consumer panel compared those who

indicated they were Cohiba regular users with the average premium user (smoke at least 1

of 24 specific premium brands 3X a year or more) and with the regular users of other key

premium brands. Twenty -two percent of Cohiba regular smokers rated themselves as

having low knowledge of cigars. The self rated average level of cigar knowledge

indicated by Cohiba users was on a par with that of the average premium user but below

the level of many other high priced premium brand users.

(Table on next page)
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Regular Smokers Of:

Comparison Of Cohiba Regular Users With Other Brand Users (q

No. Resp **
Self Perceived Cigar Knowledge

Average Rating * Vo Bottom 3 Ratings

Cohiba (100) 5.65 22

Macanudo (273) 5.49 20
Partagas (126) 6.42 10
Punch ( 94) 6.32 7
Hoyo de Monterey ( 60) 6.81 7
A. Fuente (138) 638 8
Upmann (126) .6.36 8

All Premium Users (456) 5.49 21

"* Knowledge ratings based on 10 point scale. The higher the rating the higher the perceived knowledge.

Supplemented sample used to increase number of users of each brand.

Using the same NFO study, both premium and non- premium cigar smokers were divided

by the Cambridge Group into eight motivational segments based on their responses to a

series of questions on various subjects. Four of these segments accounted for the bulk of

premium cigar volume. Cohiba obtained a disproportionate share of its volume from two

of these segments, Emerging Enthusiasts and Casual Enjoyers. On average, these two

segments gave themselves a substantially lower cigar knowledge rating than was evident

in the two other premium prone segments. In fact, about one -third of the respondents in

these two segments put themselves in the lower part of the knowledge scale.

(Table on next page)
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Segments

of
Total

Sample

Relationship Driven
Connoisseurs 12

Savvy Self Reliant
Connoisseurs I)

Emerging Enthusiasts 15

Casual Enjoyers 16

Motivational Segmentation (2)
% of % of Cohiba Self Perceived Cigar Knowledge
Premium Cohiba Share of % in % in
Purchases Volume Premium Average Rating Top 3 Bottom 3

38 32 4

25 6 1

11 23 10 '

12 34 12

6.6 34 8

6.4

4.7

4.5

35 7

6 31

5 33

The same NFO study indicated that the Cohiba regular user, as compared to other key

premium brand users, smoked fewer cigars, smoked less often (4) andspent more per

cigar smoked.(5)

Comparison Of Cohiba Regular Users With Other Brand Users (3)
No. Times . Avg. Cost

No. Resp Smoke Per Mo. Cigars Per Wk. Per cigar
Regular Smokers Of:

Cohiba (100)

Macanudo (273)
Partagas (126)
Punch ( 94)
Hoyo de Monterey( 60)
A. Fuente (138)
Upmann (126)

10.3 3.1 8.64

10.5

14.2
15.2

18 .8
14.5

12.3

3.2
4.2
4.8
5.2
4.8
3.8

6.64
6.64
5.80
5.68
6.41
6.80

Premium Users (456) 11.6 3.7 6.01

In an NPD study done in 3/98, about six months after the GC Cohiba launch, The

Cambridge Group concluded that Cohiba was capturing a notably younger than average

smoker franchise. (This indicated to them the importance of statics positioning.)
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3/98 NPD Study- Average Age Of Buyers (4)
Premium buyer 40.0

Cohiba buyer 34.4
Fuente buyer 37.8
Macanudo buyer 38.2
Punch buyer 45.6

However, an NFO study conducted six months later (5), which included 100 Cohiba

regular users (3x or more in year) did not indicate any meaningful difference in average

age between these Cohiba users and users of other premium brands.

7. Interest In Cuban Cigars

There appears to be a continuing high level of interest in and preference for Cuban

cigars among premium cigar smokers. Cohiba smokers, as measured in 9/98, showed a

much greater than average preference for Cuban cigars over any other cigars, and more

interest in country of origin in general.

In the 1/92 Shanken Communications study (1), the following findings indicate the

relatively high interest in Cuban cigars evidenced by the 437 smokers interviewed who

spent over $3.50 per cigar: -

40% indicated that their most preferred brand normally smoked was Cuban

29% indicated that their everyday cigar was imported from Cuba

63% indicated they thought Cuba produced the best cigars (Among those smoking

cigars $3.50 or less per cigar, 43% also thought so)

62% indicated they had purchased Cuban cigars when traveling outside the US

(Among those spending $3.50 or less per cigar, 41% had purchased Cuban cigars
i
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outside the US)

In a compilation of industry data appearing in Packaged Facts, July 1997 (2) itwas stated

that "Cuban cigars retain an enormous cachet in the US market even though the majority

of cigar smokers have never had a Cuban cigar" (This would include smokers of mass

brands)

A 1997 GC report (7) stated "..Cohiba's strong ratings indicates not only the `best'

perception of the brand but also the strength of Cuban reputation for producing the best

cigars ".

In an NFO study conducted in 9/98 (3) a substantial proportion of premium smokers

indicated a relatively high level of interest in Cuban cigars. This interestwas much more

pronounced among those who indicated they regularly or most often smoked Cohiba.

The Cambridge Group, which analyzed the study, characterized these findingsas

"Cohiba users have a love of Cuban cigars and would switch to them if they were

legal ".

(Table on next page)
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Total
Premium users

Regular /most often users *
Cohiba Macanudo Partagas

No. of Respondents (456) (100) (273) (126)
%

"I prefer Cuban cigars
to any other" (6 -point scale)

Agree completely 14 27 10 16
Agree somewhat 10 19 13 21

24 46 23 37

'3 times a year or more

Total
Premium users

Regular /most often users *
Cohiba Macanudo Partagas

No. of Respondents (456) (l00) (273) (126)
%

"If Cuban cigars were legal
I'd switch most of my
smoking to Cubans"
(6 -point scale)

Agree completely 16' 26 25 28
Agree somewhat 15 19 5 5

31 45 30 33

Importance of county of origin
of the cigar (4 -point scale)

Extremely or
Very important 35 45 29 42

*3 times a year or more

In NPD Attitude & Usage studies conducted in 3/98 and 10/98 (4) 35% and 41%

respectively of the premium smokers interviewed indicated that the best cigar they had

smoked was Cuban.

A 1997 General Cigar marketing plan document (8) stated the desire for Cohiba: ".., to
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leverage the mystique of the Cuban name with a comprehensive product lineup ".

Qualitative interviews with a limited number of respondents are generally designed to

provide marketing hypotheses and/or insights about consumers' behavior and/or attitudes.

Several conclusions drawn from such interviews appeared in General Cigar presentations.

In a General Cigar memo dated 1/99 (5) it was indicated that "the mystiques

surrounding Cuban cigars is still apparent but it seems to only be predominant in

those smokers with little or modest specific knowledge of the category, cigars and

manufacturers. Those that are more knowledgeable know that quality cigars are

made by manufacturers not countries." However, in a General Cigar Marketing

Plan document dated 10 /00 (6) it was stated that "Non -Cuban cigars are seen as

less than premium"

8. Confusion As To Cohiba Source And Association

None of the General Cigar quantitative studies sought to determine a respondent's

belief as to the source of the Cohiba cigar that they were mentioning. However, after the

GC Cohiba launch in 9197, presentations or reports to management drawn from qualitative

interviews and from evaluations of quantitative studies reported confusion between the GC

Cohibas and Cuban Cohibas.

Concern about source confusion relating to Cohiba cigars were evidenced by the

following drawn from several GC presentations and documents in 1998 and 1999.

From a 4/98 Business Review (1): "Confusion level continues to exist in the

marketplace due to the legal/counterfeit issues during the launch ".

In a 6/98 report prepared by The Cambridge Group which referred to NPD A &U

Studies (2): "Confusion over Cohibas of different origin, as well as "the brag

value" of claiming to prefer Cuban Cohibas, likely contribute to Cohiba's high
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rating (as best brand ever smoked) ". "While awareness and preference for Cohiba

appears to be rising consumers may be confusing Dominican with Cuban

Cohibas".

In that same 6/98 report and presentation (3) reference was made to the results of

qualitative research: "Substantial confusion exists over Dominican versus Cuban

Cohibas. Knowledgeable people tend to look down on Dominican cigars as an

imitation or fake. Others are simply confused. (There are two brothers, one who

makes Cohiba in Cuba and the other in the Dominican Republic) ".

The Cambridge Group also indicated (4) "Concerns around consumer confusion

over Cohiba's identity and authenticity suggest that investing in brand extension

would be risky at this time" They stressed in their presentation that " there is

serious consumer confusion over different types of Cohiba"

In this same Cambridge Group presentation, equity from the Cuban Cohiba was

included in a summary of the GC Cohiba's brand equity. It listed the followingas

the Cuban product's equity accruing to the GC brand: stronger flavor, best

quality, illegal, hard to find, legendary. Under the Dominican Cohiba's equity it

included "imitation of Cuban Cohiba"

General Cigar was aware that its surveys did not attempt to determine whether or to what

extent there might be source confusion regarding Cohiba.

In an 4/99 report (7) it indicated that "Cohiba (Brand- Cuban or Dominican) and

Macanudo are the two top brands in terms of best perceived smoke among

premium users"

In an Internet survey done in 3/01 to evaluate Punch and Macanudo Ascots

advertising (5) the following was noted about unaided recall of Cohiba:

"Participants wrote in their own responses, so there is no way to establish if they

meant Cuban or Red Dot Cohiba".

-31-

111



L

Even knowledgeable cigar smokers may be confused as to the genuineness of a cigar. In

Cigar Aficionado's weekly polls on their Internet site 39-40% of those answering in 7/98

and at a later poll (6) indicated that they had purchased a cigar which they believed was

genuine but was later discovered to be counterfeit.

The foregoing constitutes my analysis of the reviewed data in regard to the specified topics.
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D. Source Of Information

1. The Premium Cigar Market
(1) Bain & Co. Bain 0092
(2) Bain & Co. GC 022234
(3) GC 021692
(4) GC 21717
(4a) GC 015870 -71
(5) GC 022629 -33
(6) Bain 00094
(7) Bain 00195
(8) GC 021378

2. Awareness Of The Cohiba Brand
(1) GC 023687 -95
(2) GC 014860 -62, GC 014865 -67, GC 014870 -78
(3) GC 016885 -87, GC 016890 -91
(4) NFO 001263
(5) GC 019934 -61
(6) 2/95 NPD Study P.15 -32- no Bates number provided
(7) 7/97- GC 013852, 3/98- GC 016386, GC 016399, 10/98- GC 015941, 3/99- GC 015735(8) GC 016699,016703
(9) GC 015919 -20
(10) GC 014275+
(11) GC 014285,288

3. Cohiba As The Best Brand Ever Smoked
(1) GC 014293
(2) 12/94- GC 023586 -88 2/95- NPD Study P55 -57- no Bates numbers appear,

5/95- GC 014898 -99 7/96- GC 015322 7/97- GC 015751 3/98- GC 0116479, 016482
10/98- GC 016027, 016031 3/99 - GC 015751

4. Cigar Aficionado Magazine As A Source Of Cigar Information
(1) GC 01375
(2) GC 016685
(3) GC 016103
(4) GC 019500
(5) GC 022286
(6) GC 01384
(7) GC 015723
(8) GC 019339
(9) GC 019717,017937,018674
(10) GC 018835
(11) GC 016685
(12) GC 016103
(13) Depositions of: Lewis Rothman, Oscar Boruchin, Steven Johnson, Edgar Cullman Jr.(14) Bain 00094; Shanken Communications Stipulation
(15) Declaration of Jessica Heyman
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5. The Image of Cohiba
(1) GC013771
(2) GC 019661-67
(3) GC 019797
(4) GC 019938
(5) GC 014959-60
(6) GC 015385-87
(7) GC 023805
(8) NFO 01265+, 01361-67
(9) GC 019665

1

1

6. Cohiba Buyers
(1) GC 018667 -68,01240-41,017928 -29
(2) GC 019592 -94, 019610; NFO 720 -21
(3) GC 018506,017754,018523,017771, NFO 010179, 01097
(4) GC 013797 -99
(5) GC 018410

7. Interest In Cuban Cigars
(1) GC 014275+
(2) GC 014132
(3) GC 019116, 018583,019129,018450,018681, 019638
(4) 3/98 - GC 016486 10/98- GC 016036
(5) GC 015847
(6) GC 022800
(7) GC 013783
(8) GC 022846

8. Confusion As To Cohiba Source And Association
(I) GC 021219
(2) CAM 000370 -71
(3) CAM 000384
(4) CAM 000389, 000385
(5) GC 022283
(6) GC 021445
(7) GC 015750

-34-



I ty

1

YEAR

Appendix

General Cigar sales of Cohiba Cigars, as advised by counsel for plaintiff:

COHIBA SALES

1982 90,000

1983 323,000

1984 118,000

1985 70,000

1986 5,000

1987 3,000'

1988 0

1989 0

1990 0

1991 0

1992 5,600"

1993 50,000 "

1994 49,000

1995 101,000

1996 96,000

1997 509,000 ""

1998 858,000

1999 985,000

2000 (thru Nov.) 996,103

2001 (thru Sept.) 1,337,169

1

1

'There is a dispute as to whether there were any 1987 sales, but the position favorable to
defendants is used here for simplicity's sake.
"First shipment (to Dunhill) on November 20, 1992.
"'Approximately 9,000 shipped from GC in DR to GC in US (rest shipped directly to
Dunhill); 100 cigars shipped for Mike's Cigars in Miami on Dec. 20, 1993.
""Records show 60,000 sold through Feb. 1997, unclear if total 1997 figure reflects 1997sales prior to September 1997 launch of GC Cohiba.



AL OSSIP
MARKETING RESEARCH CONSULTING 11 HOMEWOOD ROAD HARTSDALE, NY 10530

(914) 682 -4782
682-1582

FAX (914) 328 -8907July 19,2002

Subject: Errata for REPORT OF SIGNIFICANCE OF INFORMATION IN MARKET
RESEARCH RELATED FILES FURNISHED BY GENERAL CIGAR AND THIRD PARTIESWITH RESPECT TO CERTAIN ISSUES CONCERNING COHIBA , January 2002

The above report, prepared by me, makes reference,to several Attitude & Usage studies (A &U)
conducted for General Cigar in 12/94, 2/95, 5/95 and 7/96.1 erroneously attributed the conduct ofthose studies to NPD , a marketing research company, when they were actually conducted byanother firm, Service Industry Research Systems (SIRS). Apparently, after the 7/96 study GeneralCigar switched their A &U studies to NPD.

Both the SIRS and the NPD A &U studies referred to in the report were telephone surveysconducted with premium cigar smokers and covered very similar topics and were tabulated in asimilar manner. Although the definitions of the respondent universes used in these various studies
may have varied (specific information about the universe for some of the studies was notavailable in the General Cigar files) General Cigar used the last two SIRS studies and the
subsequent NPD studies to evaluate trends in certain market measures. Results of the studies fromboth of these market research firms were cited in tracking:

Unaided awareness -1995 -1997 (GC 013783)
Best cigar ever smoked -1995-1998 (CAM 000366)

- Brand smoked most often - 1996 -1999 (GC 022593)
- Primary store where cigars bought- 1995 -1999 (GC 022610)

The incorrect attributions to NPD appear in the following places:
Page 9, Line 14
Page 11, Line 1
Page 12, Lines 1,3 9,11,13,18
Page 13, Line 2 after table, Line 14
Page 14, first table heading should read "A &U Studies
Page 16, Line 1 after first table and in table heading
Page 21, Line 13

Following are three minor errors in the typing of the report:
- Page 5- Implication Section Line 3- "the Cohiba's" should read "the Cohiba users"- Page 21- a footnote should appear for the table similar to the one appearing on the

next page: Excellent = 5, Poor = 1
Page 25- each of the footnotes under the table should have one less asterisk



AL OSSIP
MARK6TIN6 ReaEARCN COK4YLTING

11 HOMlVfooO ROAD
HARTeDAtE, NY 1053Q

(914) 682 -4722
682 -1652

FAX (814)328-5907
October 17, 2002

Mr. Michael Krinsky
Rabinowitz, Boudin, Standard, Krinsky & Lieberman740 Broadway
New York, NY 10033

Subject: Errata for REPORT OF SIGNIFICANCE OF INFORJ4ATION IN MARKETRESEARCH RELATED FILES FURNISHED BY GENERAL CIÇzAR AND THIRD PARTIESWITH RESPECT TO CERTAIN ISSUES CONCERNING COHIBA, January 2002

Several errors have been discovered in the Source OfInformation section which shows thespecific Bates numbered pages or other designations of the documents from which specificinformation was obtained. In one instance the source should have been NFO instead of GC. In theother instances the error involved a single digit in the designation.

Section of report
Reported as: Should be:3. Cohiba As The Best Brand Ever Smoked (2) 3/98- GC 0116479 GC 016479

4. Cigar Aficionado Magazine As A SourceOf Cigar Information
(I) GC 01375 GC 013750(6) GC 01384 GC 013847

6. Cohiba Buyers
(1) _GC 01240 -41

NFO 01240 -41(3) NFO 010179 NEO 01079
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

EMPRESA CUBANA DEL TABACO d.b.a.
CUBATABACO,

Plaintiff, 97 Civ. 8399 (RWS)

-against-

CULBRO CORPORATION, and GENERAL
CIGAR CO., INC.,

Defendants.

DIRECT EXAMINATION
TESTIMONY OF
ALVIN OSSIP

I. My name is Alvin.Ossip and I reside at 11 Homewood Road in Hartsdale, New York. I have

had over 45 years of experience in designing, supervising the conduct of and analyzing marketing

research studies for consumer products. I have also for many years assisted marketers in applying the

results of such studies. This experience was obtained at a research firm, where I conducted research for

various clients; at a large advertising agency, where I was responsible for research studies for major

clients with new and established brands; and at two major consumer products manufacturers. I was at

General Foods, one of the largest advertisers and users of marketing research, for 23 years.

2. At General Foods, I was the research manager for two divisions of the company involved in

. all aspects of marketing research. I then was Director, Survey Research, responsible for all of General

Foods' surveys for its domestic products. Finally, I served as General. Foods' Director, Corporate

Services (Marketing Research Department); in that capacity, I directed all marketing research for the

Sales, Promotion and Public Affairs Departments, was a consultant to the Legal Department on marketing

research issues, and supervised Research Methodology, Statistical Services and Sales Analysis groups.

Nl':781093.1



3. For the last seventeen years I have been a marketing research consultant specializing in

surveys for legal purposes, involving advertising and trademark issues. During that time I have testified

at trial in eighteen cases and by deposition and declaration in many more. I received a BBA degree in

Marketing Research and Statistics from Baruch College, CUNY, and an MBA degree in Marketing from

New York University. A copy of my curriculum vitae is attached to my reports.

4. I was retained by counsel for the plaintiff to review and report on a substantial amount of

market research related material provided by General Cigar, and some material from other sources, in

regard to a number of specific topics. I issued a report based on this review (PX317), which is attached as

Appendix A. The first part of my testimony relates to my review of this material and will concern how

this information bears on several topics that I have been told are important in this case. I will also

comment on the report and deposition of the defendant's expert, Dr. Itamar Simonson, in regard to these

topics and his criticisms of my report.

5. I had also been asked to conduct a study among premium cigar smokers to determine the

extent to which, if any, source confusion existed between Cuban Cohibas and the General Cigar Cohiba.

This study was conducted in October - November 2000 and the report I issued about this study (PX3I6) is

attached as Appendix B. The second part of my testimony will concern this report and criticisms of it

contained in the report prepared by Dr. Simonson.

6. I have been paid by counsel at the rate of $400 an hour, which was my usual and customary

rate at the time I was initially retained. My present rate is somewhat higher.

OVERVIEW AND SUMMARY OF FINDINGS

7. I have been told that the extent of Cohiba's renown immediately prior to November 20, 1992

is an important point in this case. However, a specific estimate of the extent of this renown is not

NY:781093.1



available since there were no consumer surveys done at about that time of which I am aware,

Nonetheless, from my review of available data and information I have formed the opinion that Cohiba

had a substantial level of awareness and reputation among premium cigar smokers by November 20,

1992.

8. In the absence of a survey, it is difficult to derive a numerical estimate with any certainty, but

I used available quantitative data and other information to try to arrive at a reasonable estimate of the

level of awareness of Cohiba at that time. In 1992 the premium market had been relatively static for

about a dozen years, few new users were entering the market and the bulk of users had probably been

smoking cigars for many years. The size of the premium cigar user group then was estimated at about

483,000. (PX 182, at BAIN 00094) My analysis leads me to conclude that over 50% of these smokers

were aware of Cohiba immediately prior to November 20, 1992, and that Cohiba had a substantial

reputation at that time.

9. I will elaborate on how I arrived at these conclusions but would like to summarize the key

points of support, which will also set a framework for my more detailed testimony.

There was a study among cigar smokers conducted for Shanken Communications (PX 139)

that was issued in January 1992, but for which the interviewing is likely to have taken place

somewhat earlier. Respondents in this survey skewed to upscale consumers and the study did

not solicit any brand awareness information from them. However, the study does provide

some information that is relevant, It clearly shows a very high interest in, evaluation of and

involvement with Cuban cigars among respondents. This high interest and evaluation of

Cuban cigars is also evident among those not in the very high income groups and probably

reflects the thrust of general attitudes of the premium cigar smoker population in 1992

regarding Cuban cigars.
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This interest manifests itself among these respondents in such ways as: thinking Cuba

produces the best cigars, purchasing Cuban cigars when traveling abroad and smoking Cuban

cigars.

This high interest and involvement in Cuban cigars would likely lead many to be exposed to

Cohiba and /or information about it because of the high incidence of foreign travel and

purchasing of Cuban cigars when out of the United States indicated in the Shanken Study.

Given the types of jobs and business and social interactions that a large portion of these

premium smokers had, it is very likely that such travelers were involved in a lot of

discussions with other premium cigar smokers about their cigar experiences. It is also very

likely that Cuban cigars were often given out as gifts. In addition, the Shanken Study's report

would indicate many Cuban cigars or counterfeits were coming into the country for sale.

Thus, any awareness of Cohiba and Cuban cigars would be multiplied among premium

smokers by word of mouth.

With Cohiba being the very highest priced Cuban cigar at about $7 to $26 each (PX 1090, P.

Dep. Ex. 624 (Simonson)), and the existence of the U.S. embargo, the extent to which

Cohiba could be a person's normal brand was quite limited. However, it still was rated in the

Shanken Study as "finest cigar ever smoked" by 6% of those who usually spend over $3.50

per cigar, a price category that would include Cohiba, with 4% of the over $3.50 buyer group .

saying they normally smoke Cohiba.

Up to November 1992 Cohiba had appeared in about 50 articles in various general circulation

magazines and newspapers and was the only cigar repeatedly linked to Fidel Castro. These

exposures helped engender awareness and interest because of the reports of Cohiba's

worldwide reputation, its high cost, its exclusivity and cachet, and its connection with Fidel
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Castro. These elements would tend to interest smokers of premium cigars, particularly

because of their high interest in Cuban cigars, and would increase awareness of the brand.

It was in this context that the Cigar Aficionado magazine premier issue was published in

September 1992 (PX 1062) and had a significant impact on the cigar market. Judging by the

extent of its circulation and the space and attention given to Cohiba in this issue, it greatly

enhanced awareness of Cohiba. Cohiba had a feature article devoted to it, it was listed first

and tied for the highest rated cigar in the category of cigars evaluated in the magazine, had

two full page paid ads in the magazine and was mentioned in other articles. It is likely that a

very substantial proportion of all premium cigar smokers at that time got to read or look

through the magazine and take note of Cohiba.

Legal travel between the U.S. and Cuba as well as the presence of Cuban émigrés in the U.S.

also helped in spreading awareness of Cohiba.

In addition to the above circumstances, information contained in three studies conducted for

General Cigar dated September 1994 and February and May 1995 (PX 175, 1264, 140), with

the interviews probably conducted earlier, also leads me to the conclusion that there was

substantial awareness of Cohiba immediately prior to November 20, 1992.

These studies provided unaided awareness information about Cohiba and other brands by

asking respondents to name all the cigar brands they could think of. While aided awareness

was obtained for some other brands, in terms of respondents indicating they had heard of a

brand named for them, this was not done for Cohiba. While there is no standard way to use

unaided awareness to estimate aided awareness, I found some patterns in the information and

derived a reasonable aided awareness estimate for Cohiba with the information that was

available. Given that this derived estimate of Cohiba aided awareness at the time of these

surveys was quite high, in the range of 62 -71 %, it is reasonable to conclude that a high level
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existed immediately prior to November 20, 1992. I estimate that level to have been greater

than 50 %.

10. In later portions of this testimony I address what the materials I reviewed show about the

issue of consumer confusion and what they show about the advantages obtained by General Cigar from

the reputation and awareness of Cuban Cohibas. I conclude from this review that there were meaningful

levels of confusion between the new General Cigar Cohiba and Cuban Cohibas and that the high level of

Cohiba awareness and reputation has been a strong benefit to General Cigar.

11. I will elaborate on how I arrived at these conclusions in Paragraphs 80 to 100, but would

like to summarize key points of support for these conclusions. Later in my testimony I will discuss the

study I conducted to measure confusion in late 2000.

While General Cigar in their studies conducted after the September 1997 launch of their

Cohiba cigars apparently did not attempt to measure any confusion between their brand and

Cuban Cohibas, findings of confusion were reported.

Consumer confusion was encouraged by use of the same name as the Cuban cigar. General

Cigar's advertising and promotion for its new product, which included a heritage theme, was

very likely to have added to confusion. In addition, ads that some cigar retailers ran in

catalogs or on the Internet are likely to have aided confusion between the two products.

Those smokers who were attracted to a Cohiba branded cigar, or were in the General Cigar

attitudinal target segments, had characteristics that would indicate above average potential to

be confused, These include a considerably above average interest in Cuban cigars among

Cohiba smokers and a lower than average self - perceived knowledge about cigars in the

attitudinal segments in which Cohibas had an above average share of premium cigar sales.
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The legal availability, in very substantial numbers, of another Cohiba from the Dominican

Republic which mimicked Cuban Cohiba trade dress, in the years immediately preceding the

General Cigar launch and continuing thereafter, is likely to have caused smokers to think

there was a link with the Cuban cigar by both that brand and the General Cigar brand.

The awareness and reputation of the Cuban Cohibas was strengthened between November 20,

1992 and the launch of the General Cigar Cohiba in September 1997 by prominent and

consistent mentions in Cigar Aficionado articles and ratings and by favorable mentions and

references in hundreds of media articles. The Cuban Cohiba's reputation and brand name

recognition helped the newly -launched General Cigar Cohiba brand stand out from the large

number of premium cigar brands being introduced into the market.

Sales of General Cigar's Cohiba account for only a modest proportion of Cohiba cigars that

respondents mention as smoking, buying or inventorying in studies conducted for General

Cigar after September of 1997. The bulk of the respondents therefore had to be referring to

counterfeits and /or Cuban Cohibas.

12. My testimony now provides detail about the various points I have summarized above.

THE CUBAN COIHBA'S RENOWN PRIOR TO NOVEMBER 20, 1992

13. The Shanken Study (PX 139) was issued in January 1992 but was likely conducted earlier

among a sample of premium cigar smokers drawn largely from the subscriber list of The Wine Spectator

(a Shanken magazine) and from mailing lists provided by two cigar retailers and two manufacturers. This

sample was very upscale in terms of income and type of occupation, although its respondents probably

typified a substantial segment of the relatively limited number of premium smokers at that time. The

study did not obtain any brand awareness information but did provide some potentially useful

information. The Shanken Study chose to separate out for analysis those smokers who usually spent more
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than $3.50 for a cigar (about a fourth of respondents). Given Cohiba's very high price, that group would

be the likely target group for the brand if it were available in the U.S.

14. As indicated in Table 1, the study showed an extremely high interest and involvement in

Cuban cigars. In terms of attitudes: 47% of the respondents thought Cuba produced the best cigars, with

the Dominican Republic ranked second at 26 %. Among those smoking cigars priced over $3.50 the

margin was greater, in favor of Cuba, 63% to 25 %. 40% of all the respondents said a Cuban cigar was the

best they had ever smoked, with the proportion being 58% among those who usually smoke the higher

priced cigars.

15. In terms of behavior: 33% of all respondents said they traveled outside the U.S. at least two

times a year. Of all those who ever traveled outside the country, 54% said they purchased Cuban cigars

when they traveled. These numbers are even higher among those who usually spend over $3.50 per cigar.

Among this group,. 50% travel outside the country at least twice a year and among the 90% of those who

ever do so, 69% said they purchased Cuban cigars when they traveled. See Table 1.

16. I assume that in their travels these smokers had the opportunity to see Cohiba cigars in their

visits to tobacconists and duty free shops while abroad. I have been informed that the Cuban cigar

company positioned Cohiba at the pinnacle of Cuban cigars, that it priced them above other Cuban cigars,

and that this positioning was reflected in the trade and general European press of that time. Therefore it is

likely that Cohiba was shown and/or discussed in the shops visited by many of these American travelers

abroad.

17. In addition to many travelers buying Cuban cigars for themselves, it is likely that they also

purchased some as gifts. In the Shanken Study 63% of all respondents indicated they sometimes give

cigars as a gift and 76% indicated sometimes receiving them. (PX 139, at GC 014301 -2)
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18. Given their high level of interest in Cuban cigars, it is likely that for many it was a topic of

interest to discuss with friends and associates who smoked cigars. Cohiba was likely to be in many of

these conversations given its high price, exclusivity and its being reported as Fidel Castro's cigar. While

there is no data about the conversational interactions with friends, relatives and associates, data obtained

by General Cigar in studies done in later years (see Paragraph 92) indicates that these people are

important sources of information about cigars. Consequently, it can be reasonably assumed that word of

mouth about Cohiba was also important in spreading its awareness prior to November 20, 1992.

19. Despite the embargo, 24% of all respondents in the Shanken Study said that a brand they

normally smoke is Cuban, with 50% of those usually spending more than $3.50 per cigar saying so. See

Table 1.

20. Although the Shanken Study respondents had an upward income skew, it is interesting to

look at those whose annual income was below $100,000. In this group the level of interest in Cuban

cigars was quite high with, for example, 36% purchasing Cuban cigars when they travel outside the

country (47% of those who do travel buy Cubans), 17% indicating that a brand they normally smoke is

Cuban and 31% indicating that the finest cigar they smoked was from Cuba. For these people, also,

Cohiba would be a natural subject of discussion. See Table 1.

21. The Shanken Study did not obtain either unaided awareness or aided awareness information

for any brands. It did, however, ask respondents to name the brands they normally smoke, the most

preferred brand normally smoked, the finest cigar they ever smoked and for thirteen specific brands, but

not Cohiba, whether they recall smoking each during the past five years. In spite of the lack of

availability and high price, Cohiba was indicated as a brand normally smoked by 4% of the over $3.50

buyers. It was tied for fourth place in terms of being named the best cigar ever smoked in the over $3.50

per cigar group, with 6% mentioning it. It was exceeded by Davidoff, which was top ranked. For many
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years, Davidoff had been a Cuban cigar and had only recently begun to be made in the Dominican

Republic rather than Cuba. Cohiba was also exceeded by Montecristo, another Cuban cigar which had, I

am informed, export volume almost 18 times greater than Cohiba and a wider and lower skewed price

range, and Cohiba was also edged out by Macanudo, the best selling cigar in the U.S. (PX 139 at GC

014285, 014293)

22. I conclude from the data noted above that in late 1991 -early 1992: 1) there was a very high

level of interest in Cuban cigars, 2) Cuban Cohiba was highly rated among those who had smoked it, 3)

there was likely high interest in and exposure of Cohiba to cigar smokers who traveled abroad or who

obtained Cuban cigars in the U.S., and 4) there was high likelihood of awareness of Cohiba given its

place at the top of the hierarchy of Cuban cigars.

23. Up to November 1992 Cohiba was mentioned in about 50 articles appearing in newspapers

and magazines, many with wide circulation. (PX I124(c)(1)) While there is no way to translate such

media exposure and overseas exposure into precise estimates of brand awareness, it undoubtedly helped

communicate to many premium smokers the desirability of this world class cigar.

24. Even if judged simply by its circulation, the launch of Cigar Aficionado magazine in

September 1992 undoubtedly had a major and quick effect on awareness of Cohiba. About 115,000

copies of the magazine were sold, with an additional 10,000 promotional copies distributed. It was

distributed to 453 cigar retail outlets that either displayed and/or sold the magazine. The magazine was

launched at a national trade show of the Retail Tobacco Dealers Association, the principal trade

association. (PX 247)

25. This first issue gave such prominent attention to Cohiba that anyone looking through the

magazine would have been exposed to Cohiba in ways that would have registered the brand name and

Cohiba's reputation as the finest cigar. In the previously mentioned Shanken Study conducted before the
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launch of Cigar Aficionado, 51% of all respondents indicated that they definitely or probably would

subscribe to a magazine for cigar lovers. (PX 139, at GC 014317) Which shows a high level of interest

in a magazine like Cigar Aficionado.

26. On a page written by the magazine's editors they provide information which they call a

profile of the Cigar Aficionado reader. Based upon a survey of more than 1300 respondents, perhaps a

different survey from the previously discussed Shanken Study, or else based on a subset of respondents in

that survey, these respondents were indicated as generally upscale executive or professional types, 90%

of whom have taken a foreign trip in the last twelve months and "as you might suspect, many of the

foreign travelers also took advantage of their trips to pick up Cuban cigars." They also mention that the

average respondent usually spends just over $3 a cigar with 14% saying that their everyday cigar is

Cuban. (This question may refer to the cigar they smoke most often.) This is an audience likely to note

the Cohiba material in the premier issue and discuss it with others.

27. Newsweek, a wide circulation magazine, in its 9/21/92 issue shortly after the launch of

Cigar Aficionado, recounted some of the information that had been in Cigar Aficionado. It mentioned

that Cohiba was the winner in the blind tasting test of robustos but that the brand can't be bought on the

open market. It also mentioned that Cohiba was one of the magazine's advertisers. This exposure also

undoubtedly aided Cohiba awareness. (PX 1124(c)(1)(49)).

28. Considering that there were an estimated 483,000 premium smokers at that time, and that

the buyers of the magazine were extremely likely to be premium cigar smokers, the sale of 115,000

copies plus 10,000 promotional copies represented major penetration of the premium cigar smoker

market. In addition, exposure to the magazine's contents was increased due to the effect of pass along

readership and browsing and reading at tobacco shops and by conversations between cigar smokers who
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had seen the issue. In addition, conversations between readers and non -readers who were cigar smokers

would further add to the effect of the magazine on Cohiba awareness and reputation.

29. The occurrence of pass along readership is well established with respect to magazines. For

example, in General Cigar surveys for 1997, when they first started collecting such data, and later, many

more people indicate that they get information from Cigar Aficionado than purchase the magazine. I

describe this phenomenon at pages 17 -20 of my report (Appendix A).

30. It is likely that a premier issue, such as Cigar Aficionado, received a greater than average

rate of pass along readership. Given all this exposure through its appearance in the magazine, further

replay in Newsweek magazine and the normal interaction of cigar smokers about cigars, it is therefore

logical to assume that the effect of this premier issue of Cigar Aficionado on awareness of Cohiba and its

reputation clearly was major. It is likely that a substantial proportion, if not a majority, of premium

smokers at that time got to read or see the premier issue of Cigar Aficionado.

31. An additional factor that would aid awareness of Cohiba was the number of émigrés from

Cuba to the U.S. from 1971 through 1992, which U.S. Census data reports at 439,000 persons 21 years

old or older. In addition, I am informed that, according to the expert report of Hilda Diaz, there were

484,000 total legal visits by U.S. persons to Cuba from 1979 through 1992, although some people may

have made several visits.

32. Data available from three surveys conducted in 1994 -95 corroborate that Cigar Aficionado,

the media and other factors had a substantial impact on building awareness of Cohiba. We do not have a

trial rate estimate for Cohiba in the January 1992 Shanken Study, but we know from the 1994 -95 studies

that about 48% of those who tried Cohiba rated it the "best cigar ever smoked." There is no reason to

believe that this reaction in 1994 -95 would be different than it was in 1992. We can therefore estimate

that trial in late 1991 /early 1992 was about 5.4% in the Shanken Study, based on 2.6% of the Shanken

-12-
Nl':781093.1



respondents who usually spend over $1 per cigar rating Cohiba as the best brand ever smoked (assuming

none of the respondents who spend less than that amount named Cohiba as the best brand ever smoked).

33. According to the later studies, trial of Cohiba as measured by recall of brands tried had

jumped to 18.5% by about September 1994, more than three times as high as the estimated trial in the late

1991 /early 1992 Shanken Study. See Table 2. There is nothing apparent that could explain such a large

increase in trial other than Cohiba media exposure plus attendant word of mouth and the other factors I

have previously mentioned as raising awareness, which subsequently encourages trial.

34. Of course, awareness would be higher than trial given the price of Cohiba and the relative

difficulty in obtaining this embargoed product. We have no data that would allow us to quantify how

much of this growth in trial took place before or after November 20, 1992. However, this steep growth

does show that the dynamics of the type which were present before November 20, 1992 are very powerful

in building awareness and subsequently trial.

35. My analysis of the 1994 -95 studies leads me to conclude that awareness of Cohiba within

that period was in the 62-71% range. This level of awareness indicates that the level of Cohiba awareness

by November 20, 1992 was substantial and more than 50 %. The details of how I arrived at this awareness

estimate range follow.

36. Three consumer telephone surveys were commissioned by General Cigar. These studies

were reported in September 1994 and February and May 1995 but were likely actually conducted

somewhat earlier. (PX 175, 1264, 140) They all appear to have been conducted the same way but

information on the qualifications respondents had to meet or the source of those respondents was not

provided by General Cigar. The respondents in these studies, compared with those in the Shanken Study,

were less likely to be $200,000 a year earners and less likely to be corporate executives and managers,

although there was a general upward income skew among respondents. They were somewhat more likely
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to be under 35 years of age than those in the Shanken Study and somewhat less likely to buy cigars via

mail order.

37. The three studies collected data on awareness and usage, although aided awareness of

Cohiba was not obtained. The collected data included the following:

Unaided awareness (What is the first brand of cigar you can think of? What other brands of

cigars can you think of?)

Aided awareness for 9 selected brands (Have you heard of (brand mentioned) ?)

Trial (Just the past year, what brands of cigars have you smoked? What other brands of cigars

have you ever smoked ?)

Most often smoke (What brand do you smoke most often ?)

Best brand smoked (What's the best brand of cigar you have ever smoked ?)

38. A look at the awareness and trial data as shown in Table 2 reveals the following:

A great deal of consistency across the three studies with some modest upward or downward

trends noticed for individual brands. This is logical given the surveys were similar and

conducted not far apart in rime.

Aided awareness, which is recognition of the name and not voluntary recall, is always higher

than unaided awareness, ranging from about 22 points higher for Macanudo, a brand which

the majority of respondents have tried, to about a 70 point gain for Dunhill. This clearly

indicates that unaided awareness only taps some of the recognition of a brand.

nY:781093.1
-14-



There is almost perfect rank order correlation between trial and unaided awareness, that is,

the higher the trial, the higher the unaided awareness. This indicates to me that respondents

when asked to name cigar brands tend to name those that they have used. Obviously some

respondents name other brands. The exception to the ranking pattern is Cohiba. Its unaided

awareness ranking is higher than its trial level ranking, placing its unaided awareness above

some of the brands that had higher trial rates. This would be expected for such a highly

touted brand that is not generally available for purchase.

Not shown in Table 2 but derived from the same data is the fact that on average, respondents

volunteer 4.4 brand names (some not being premium brands) but they have tried an average

of 6.8 brands. Consequently, they don't even name all those they subsequently volunteer as

having tried, let alone all they are familiar with. This shows the importance of follow up

questions or cues if only unaided awareness measures are to be relied on. Dr. Itamar

Simonson, defendant's expert, has issues with the aided awareness measure, which I will

address later, but did not seem to consider that unaided awareness is obtained in studies like

these in a telephone interview where the respondent may not give deep thought to plumbing

his memory for brand names, and where the interviewer, who has a long interview to

complete, will move the questioning along when the respondent pauses.

39. Since Cohiba was not one of the brands for which aided awareness was obtained, I thought

to derive a reasonable estimate of that measure from the data that was available, since that will serve as a

measure of Cohiba's renown. Deriving such an estimate was possible since there was unaided awareness

for Cohiba and nine other brands and aided awareness for those nine brands that could be used to derive

the missing number, Cohiba aided awareness.

40. It should be realized, however, that the reported unaided awareness level for Cohiba was

based upon a question that would not capture its true unaided awareness level. Recall from memory

-I 5-
NY:781093.1



requires some stimulus or cue in a survey. In the studies under review, the stimulus was "brands of

cigars" that you can think of. If the cue or the question had been different, then the unaided awareness

results would likely have been different for Cohiba. In Dr. Simonson's approach to these numbers he

supports his basic principle, which I will talk about later, by citing Kevin Keller's book and the section

that relates to brand awareness. I would also like to cite what Professor Keller wrote in that same section.

Dr. Keller's comments would lead one to think that the appropriate question stimulus to determine

unaided awareness of a Cuban cigar that is not legally available would have been to ask "What brands of

Cuban cigars can you think of?" ore similar question. Quoting from Dr. Keller, "For example, if recall of

the Porsche Boxster (a high - performance German sports car) in non -German markets was of interest, the

recall probes could begin with `all cars' and move to more and more narrowly defined categories such as

`sports cars', `foreign sports cars' or even 'high- performance German sports cars'. For example,

consumers could be asked: 'When you think of foreign sports cars, which brands come to mind? '

(Keller, Strategic Brand Management, Second Edition, pp. 453457, attached hereto as Appendix C). It

cannot be reasonably doubted that if Dr. Keller's suggestions for Porsche Boxster were followed for

Cohiba the unaided numbers for the brand would have been dramatically higher.

41. The task of deriving an estimate of aided awareness from unaided awareness numbers is

uncommon since if one has an interest in both measures then such information would be collected.

Apparently, General Cigar was interested in the nine brands for which both types of data were collected,

but not in Cohiba aided awareness. Consequently, I cannot draw on established procedures.

42. I looked at the differences between unaided and aided awareness, which tended to be very

consistent across the three studies, for each of the nine brands for which both measures were available. I

then made an estimate of what that difference might be for Cohiba. This is shown in Table 3. This

approach provides a general estimate of Cohiba aided awareness in the 1994 -95 studies by using the

performance of other brands as guidelines.
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43. I used the average increment between unaided and aided awareness for seven of the nine

brands, which was 55 %. I then added that increment to the Cohiba unaided awareness level, which was

about 16 %. This produced an estimate of Cohiba's aided awareness of 71 %. I omitted two brands of the

nine from this average, Macanudo and Partagas, because their extremely high trial rates limit the potential

for the increment between unaided and aided awareness.

44. Dr. Simonson questioned my eliminating these two brands from the average. I then related

Cohiba to the average of all nine brands and, in addition, to the average of the three brands it generally

exceeded in unaided awareness. These latter two approaches yielded Cohiba aided awareness estimates

of 64% and 68 %, based on averaging results for the three studies. These estimates are lower than the

71% but in the same general range.

45. Dr. Simonson argues that no estimate can be made for Cohiba because each brand is

different and one brand may vary greatly from another. To attempt to examine this I looked at how

Cohiba behaved in comparison to other brands for two measures that were available for Cohiba as well as

for the other brands, namely, unaided awareness and trial. As shown in Table 4, this data indicates that

not all triers of Cohiba name it in unaided awareness. Cohiba tends to have its pattern of unaided

awareness related to trial not greatly dissimilar from the unaided awareness to trial proportions for five of

the other brands ( Partagas, Fuente, Upmann, Dunhill and Davidoff). Therefore, an estimating approach

that attempts to derive aided awareness for Cohiba from the performance of other brands may be useful.

46. In addition to utilizing the increment between unaided and aided awareness, as I previously

described above, I also used another approach for estimating Cohiba aided awareness by deriving the

aided awareness of the nine other brands among those who had not volunteered that they had tried the

given brand. If we assume that all who said they tried a brand are aware of it, then we can subtract them
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from the aided awareness number and calculate the estimated awareness of those who had not claimed to

have tried the brand.

47. To illustrate how this analysis would work, using the information in Table 2, in the

September 1994 study Upmann, for example, had 80% aided awareness and 49% volunteered that they

had tried that brand. If we subtract these triers, 49 %, from the aided awareness we are left with 31%

awareness among the 51% of respondents who did not volunteer having tried Upmann. This produces an

estimate of 61% awareness of the Upmann brand among those who were non - triers. Although some who

had previously tried a brand but did not recall doing so would be included in the non -trier group, I believe

the analysis is relevant because it compares brands across the same measures.

48. This analysis, which appears in Table 5, shows Partagas with low awareness among those

who did not indicate that they had tried the brand (about 17% on average) while the other brands ranged

between 35% and 91% awareness, with Dunhill having the highest number. Using the three brand

averaging approaches I did in my prior analysis (Table 3), 1 get an estimate range for Cohiba aided

awareness among all respondents of 62% to 69% when averaging the three studies.

49. For example, in the three surveys, Cohiba averaged 21% of respondents indicating that they

had tried the brand. See Table 2. To estimate the awareness among the remaining 79% of respondents, I

looked at the average derived awareness among those who did not indicate trying a brand. This average

for the nine other brands was 54.5 %. I then applied that estimate of 54.5% awareness to those who did

not indicate trial of Cohiba (79 %). The resulting estimate is that 43% of all respondents are aware of

Cohiba but have not indicated trying it. When added to the 21% who had indicated trying Cohiba, it

produces the 64% estimate for the aided awareness of Cohiba. See Table 5.

50. The two approaches I have used provide genera] estimates that it is likely that Cohiba

awareness in mid -1994 to mid -1995 was in the 62 -71% range. There is added confidence in the
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reasonableness of this estimate range because it is very likely that unaided mentions of Cohiba would

have risen substantially if a cue of "brands of Cuban cigars had been given, as Professor Keller suggests

be done if you rely on unaided awareness in comparable situations. Even with this added cue, not all

respondents aware of Cohiba would have volunteered it.

51. This estimate of the awareness range for Cohiba in 1994 -95 reinforces my earlier

conclusion that the awareness level immediately prior to November 20, 1992 was high, and over 50 %.

Perhaps as many as 90% of the respondents in the three studies mentioned above, by their response to a

question about how long they had been smoking cigars, indicated that they had been cigar smokers by

November 1992. It is likely that the great bulk of those aware of Cohiba would have obtained their

awareness by November 20, 1992. (82% indicated that they had been smoking cigars for at least 3 years.)

Moreover, I am not aware of anything dramatic having occurred between then and the time of the three

surveys to significantly spike this group's awareness of Cohiba as distinct from maintaining their

preexisting awareness by such exposures to Cohiba as the June 1994 "Fidel Castro" edition of Cigar

Aficionado. It is my understanding that circulation of Cigar Aficionado remained relatively flat until late

1995, so it is likely that at the time of these three studies the magazine was largely reaching those who

had already become aware of Cohiba.

52. A measure in the studies that indicates Cohiba's reputation in mid -1994 to mid -1995 is the

proportion that rated it the "best brand ever smoked." In the 1994 study it was 8.5% of respondents and

rose to 10.9% and 11.3% in the subsequent studies. It was only exceeded by Macanudo, which appeared

to be in a downtrend. See Table 6.

53. We do not know the precise economic make -up of the premium cigar smoker market on

November 20, 1992 or at the time of the 1994 -95 studies. However, the market may have been more

upscale than in the later years of market expansion. Respondents in the three studies plus the Shanken
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Study were considerably more likely to have annual incomes of $100,000 or more than in studies

conducted for General Cigar in 1997 and later. When key measures in the 1994 -95 studies in regard to

Cohiba are analyzed by income group in Table 6, we see that unaided awareness is only moderately lower

among the under $100,000 group versus the higher income group. We also find that while trial of Cohiba

is greater in the higher income group, it is relatively substantial in the other income group, with the gap

between groups narrowing. The same is also true in regard to "best brand ever. smoked." This would

clearly indicate that Cohiba awareness and reputation is not confined to the highest income earners.

54. Dr. Simonson believes that Cohiba awareness by 11/20/92 was very low, although he makes

no specific estimate for that date. He concludes that unaided awareness of Cohiba at the time of the

Shanken Study, late 1991 or early 1992 - prior to Cigar Aficionado - was 3.5% or about 17,000 people in

total, and that this number of people was likely to be rather close to the number aware of the brand by

November 20, 1992. He arrives at the estimate for 1991 -92 by applying a theory about awareness, which

I will soon testify about, and using some of the data from the 1994 -95 studies.

55. My first point is that in using his 3.5% estimate he, in effect, totally dismisses the impact of

the Cigar Aficionado premier issue on awareness of Cohiba. He concludes that no weight should be

given to the publication of this issue later in 1992, on the grounds that 1) people may not have noted

Cohiba in looking at the premier issue and 2) the impact of the magazine should be measured against all

"potential" premium cigar smokers, rather than against existing premium cigar smokers.

56. If Dr. Simonson believes that his estimate of 3.5% reflects the level of awareness achieved

by Cohiba immediately prior to November 20, 1992, then his estimate does not pass a reality check. In

addition, as I will show later, his theory for arriving at his estimates does not hold up. If we take 3.5% of

the estimated 483,000 premium cigar smokers in 1992, then he is saying that only about 17,000 of them

were aware of Cohiba. If we ignore everything but the readers of the initial issue of Cigar Aficionado,

-20-
NY:781093.1



then his estimate would indicate that total awareness of Cohiba is confined to less than one -sixth of those

who purchased the magazine.

57. His estimate makes no sense given issue sales of 115,000 and the prominence given to

Cohiba in that issue, and, even apart from that, given what we have shown to be a high interest in Cuban

cigars, the exposure to and likely purchase of Cohiba in the foreign travels of many premium smokers, the

articles written about the brand, Cuban émigrés, and word of mouth dissemination of Cohiba knowledge

and use.

58. Dr. Simonson has a theory that he uses to arrive at his very low estimate of Cohiba

awareness at the time of the Shanken Study. I believe I understand his theory but it is best explained by

using his own words and so I quote him: "Unaided awareness is likely to provide a reasonable

approximation of the awareness of a brand that is very well -known and popular (e.g., Coca -Cola,

McDonald's, IBM) or a brand that is considered by a high proportion of those who are aware of it to be

the best brand. That is, when asked about brands in a certain category, the brand that consumers consider

to be the best is likely to be among the first that come to mind." (Report of Dr. Itamar Simonson, p. 13)

59. If an estimate of unaided awareness is not available, Dr. Simonson states that "the

proportion of consumers who consider a particular brand to be the best relative to all those who are aware

of the brand tends to be stable over time. This basic principle allows us to derive a rather accurate

estimate of awareness at a particular year based on the 'Best/Awareness' proportion in other years."

(Report of Dr. Itamar Simonson, p. 18) Obviously Dr. Simonson did not consider Cohiba to be as well

known and popular as Coca -Cola or McDonald's. Therefore his theory was to be applied to "a brand that

is considered by a high proportion of those who are aware of it to be the best brand."

60. In applying his theory, Dr. Sitonson then derived an estimate of unaided awareness for

Cohiba in 1992 of 3.5% by 1) using the proportion who rated Cohiba as the "best brand ever smoked"
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relative to its unaided awareness in the 1994 -95 studies, and 2) applying that ratio to the percent who

rated Cohiba "finest brand ever smoked" in the Shanken Study. (Italics added.) He then assumed that this

unaided awareness estimate was a good approximation of total awareness of Cohiba at that time.

61. At Dr. Simonson's deposition, it was pointed out that respondents in the various studies

were not asked to name the "best brand," as Dr. Simonson had stated in his report, but rather the best

brand they had "ever smoked." Dr. Simonson was then asked, "well, is the question the finest brand ever

smoked different than the question what do you consider to be the finest brand ?," to which he answered

'It could be different." He then withdrew this first response, at least in part, by stating that "I think that

people would be rather unlikely to nominate a brand that they have not had any personal experience with

as the best brand. Therefore, I think that it's not a very significant distinction." He continued in his

testimony that his Report would "be exactly or even more correct, if you will, if I said the brand that is the

best that these consumers ever smoked, because if it's based on a personal experience, it's even more

likely to come to mind when you're answering these kind of survey questions. But I just used it here

interchangeably. Perhaps I should have used the tenn best brand ever smoked." (Simonson Dep. at

pp. 121 -25)

62. Dr. Simonson offered no support for his assertion that respondents in a survey, when asked

what they consider to be the best brand, would answer the question as if they had been asked for the best

brand they ever tried. While this may or may not be so in other product categories, this theory does not

appear applicable for a product which is not found in retail stores and has the restricted availability of an

embargoed product like Cohiba. The awareness estimates which are based on only triers may easily

grossly underestimate awareness of such a brand.

63. Dr. Simonson uses unaided awareness to measure the recognition of a brand since he has no

confidence in aided awareness measures such as "have you ever heard of brand x." His analysis therefore
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depends on the accuracy and reliability of the unaided questions being asked. In the 1994 -95 studies, the

unaided awareness questions were: "What is the first cigar brand you can think of?" and "What other

cigar brands can you think of?" While these are standard questions, in order to appropriately use unaided

questions to get at brand recognition for a product like the Cohiba, you would need to provide additional

cues to trigger the appropriate reactions, such as adding questions like "What brands of Cuban cigars have

you heard of?" In this way, the unaided questions would get closer to true awareness.

64. Even with these cues, there would be some respondents who would not call up the name in

their minds in response to an unaided question, but would do so upon seeing the name on a cigar or in an

advertisement. Since, because of the embargo, many who may be aware of Cohiba are not buying it or

seeing it in stores, the brand may not be stored in the top of the mind in a way that renders its awareness

accurately measurable by unaided awareness questions, no matter how appropriate. If confronted by a

product bearing the name Cohiba, however, many of these consumers might recognize the brand name.

Thus, in the embargo context, aided, rather than unaided, awareness is key to detennining total awareness.

65. Dr. Simonson's theory is also inconsistent with basic data available from the 1994 -95

studies. Dr. Simonson assumes that Cohiba's unaided awareness provides a reasonable approximation of

its recognition. But using the 5/95 study as an example, Cohiba unaided awareness was 16.7 %, while its

volunteered trial rate was 23.4% (about 40% higher). See Table 2. Dr. Simonson is therefore positing

that fewer people were aware of Cohiba than those who volunteered that they had tried it.

66. Moreover, Dr. Simonson not only estimates lower awareness than those who have tried the

brand, but his estimate does not allow for any awareness among the 77% of the people who did not

volunteer that they had tried the brand. For a cigar not available in the U.S., but with the background of

exposure through the media and foreign travel that Cohiba has, plus word of mouth, this is a particularly
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important omission. It is not plausible that no one who had read Cigar Aficionado but had not tried a

Cohiba was aware of the brand.

67. As I have previously shown, brands such as Davidoff and Macanudo, which in the 5/95

study have a fair number of triers who consider them the best brand ever smoked, have a relatively high

awareness among those who did not volunteer that they had tried the brand (71% for Davidoff and 49%

for Macanudo). Even if there is some spurious awareness, the proportion of awareness among non -triers

is meaningful. It is very logical therefore to assume that many of those who have never tried Cohiba are

aware of it.

68. Moreover, it is useful to think about how Dr. Simonson's theory would play out with a

brand like Porsche. Pursuant to Dr. Simonson's theory, if Porsche is considered to be the best car ever

driven by all who have driven it, and unaided awareness is calculated based on the number of people who

say Porsche is the best car they have ever driven, then the total awareness estimate for Porsche will be

close to the proportion of car owners who have driven it. In other words, few of the people who have

never driven a Porsche have ever heard of it. The theory does not comport with reality.

69. Assume that the Shanken Study universe represents the market. Using the Shanken data for

"finest cigar ever smoked" but dropping out those respondents who usually smoke cigars under $1 (on the

assumption that few if any had smoked Cohiba), the proportion of the remaining respondents who rate

Cohiba as the best cigar they ever smoked is 2.6 %. (See PX 140 at GC 014274, 014293) How many

triers would there have to be to support the 2.6% who give it a best cigar evaluation? If we base it on the

proportion of Cohiba triers in the 1994 -95 studies who considered it the best cigar ever smoked (48 %)

then trial would have to be 5.4 %. If we base it on the proportion of Davidoff triers who rated that brand

the best cigar they ever smoked (31 %) (PX 140 at GC 014292 -93), because Davidoff was far and away

the most highly rated cigar in the Shanken Study (PX 140 at GC 014293), then trial would need to be
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8.4% for Cohiba to have 2.6% of respondents rate it the best brand they ever smoked. Both of these trial

levels exceed Dr. Simonson's overall awareness estimate of 3.5 %, and they do not take into account those

who had not tried the brand but had heard of it through conversations with friends, associates or

tobacconists, read about Cohiba or saw it in their travels, or were of Cuban origin. His estimate again

does not seem reasonable.

70. As indicated in the Shanken Study, Davidoff was chosen by about 31% of its triers as the

best brand they had ever smoked, several times the proportion for the other brands for which trial data

was obtained. Therefore according to Dr. Simonson's theory, I assume that the proportion naming

Davidoff in unaided awareness in 1992 would have been likely to be close to the proportion aware of it.

While awareness information is not available in the Shanken Study, it is in the 1994 -95 studies and shows

aided awareness of Davidoff was 55 to 62 points higher than its unaided awareness. This is not in line

with the theory, as I understand it.

71. In his analysis in his report (Report of Dr. Itamar Simonson, p. 24) Dr. Simonson applies his

principle - that the ratio of "best ever smoked" to unaided awareness will remain relatively constant - to

Macanudo, in order to estimate what Macanudo's unaided awareness would have been in the Shanken

Study. However, he doesn't complete the calculation. By applying his theory to Macanudo,

Dr. Simonson would derive an unaided estimate of about 22% for Macanudo in 1992. This is a grossly

unreasonable estimate when the trial of Macanudo in the Shanken Study itself was 75% and its unaided

awareness in the 1994 study was 63 %. Clearly this part of his theory fell apart on an illustration that he

himself used.

72. 14.6% of premium smokers indicated in General Cigar's 10/98 study (PX 143 at GC

016027) that Cohiba was the best brand they had ever smoked. The application of Dr. Simonson's

theories would have indicated that overall awareness for Cohiba in 1998 was in the low 20% range. This
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estimate is based on projecting the ratios of "Best to unaided awareness" seen in the 1994 -95 studies

forward, just as Dr. Simonson projected them backward to 1992. (Dr. Simonson hypothesized that this

ratio should remain rather stable over time, and that the unaided awareness estimate is likely to provide a

reasonable approximation of the awareness of Cohiba.) This low 20% range is well below the reported

aided awareness in 1998 (56 %) (PX 181 at NFO 001263), and about half of the proportion who said they

have ever tried a Cohiba in a 3/98 survey. (PX 144 at GC 016631)

73. Dr. Simonson says in his report that aided awareness measures tend to greatly inflate the

true awareness level and that it is riot unusual to encounter cases where close to or more than 50% of the

survey respondents say they are aware of fictitious brands. He believes that aided awareness measures

are therefore not useful other than for trend information. He cites this 50% number four times, which

would be at the very high end of reported occurrences (as the Keller book shows), but he provides no

specific brand, nor does he try to estimate the level of such spurious awareness that may exist in the

premium cigar market studies. While there well may be spurious awareness, we cannot assume that it

will be great without some data to corroborate it. General Cigar has been conducting surveys for at least

eight years in which they collected aided awareness information which, I assume, they used for marketing

purposes, but 1 am not aware of their ever trying to measure any spurious awareness.

74. Dr. Simonson states that "spurious awareness "' in the cigar category will be greater for

Hispanic or Cuban sounding names. I tried to evaluate that by combining data from the two 1995 surveys

and comparing the information for Arturo Fuente and Hoyo De Monterrey, Hispanic or Cuban sounding

names, with that for Upmann and Ashton, decidedly not Hispanic sounding names. An examination of

this data, as seen in Table 7, provides mixed results for the two Hispanic sounding names in regard to

how one would expect them to compare with the other two brands. This does not provide support for

Dr. Simonson's hypothesis.
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75. Dr. Simonson virtually ignores the effect of the premier issue of Cigar Aficionado on

Cohiba awareness and reputation among the estimated 483,000 premium cigar smokers prior to

November 22, 1992. Instead of coining to grips with the effect of the magazine, he asserts that we should

not look at that population but rather consider the premium users in 1992 plus all those who entered the

market by some later date over the next many years. Quoting from his report: "Considering that the

potential market included 3.95 million existing and prospective premium cigar users, under the most

conservative assumption, the first issue reached approximately 2.9% of the relevant consumers." His

number included everyone who is estimated to have entered the premium cigar market through 1997. He

ignores or doesn't reconcile the fact that in the 1998 Study, used extensively by the Cambridge Group for

General Cigar (PX 181 at NFO 01075 -76), an estimated 61% of all premium smokers were smoking

cigars by November 20, 1992.

76. It is my understanding that it is a legal question as to whether it is relevant to measure

Cohiba renown among existing premium cigar users at a given time or among existing users plus those

who enter the market in subsequent years. However, I believe that some marketing observations may be

relevant in considering this issue.

77. From all the data I have examined, it is clear that Cohiba's renown and reputation among

existing premium users in 1992 was a valuable asset and would have been of great value to General Cigar

if they could leverage and use that renown and reputation regardless of whether future premium cigar

users are considered. It is a base for the product and leads to recommendations of the brand to friends

and associates and to building awareness due to word of mouth.

78. Moreover, in spite of the growth in new premium users, the surveys General Cigar

conducted indicated that of those in the market at a later date, many were also in the market in 1992.

Thus, 57% of regular /most often users of Cohiba in the 1998 NFO Study (PX 149.1 at GC 018501 -02)
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had been cigar smokers by 1992 and, on average, these Cohiba users had been cigar smokers for about 11

years. No data was obtained as to when these people started using premium cigars, but if they had known

of Cohiba in 1992 they likely would have helped spread awareness of the brand to new cigar users.

CONFUSION

79. I now turn to an examination of information I found in the material I reviewed that relates to

confusion. There were reported findings of confusion in General Cigar's own marketing research and, in

addition, the studies showed that Cohiba buyers were particularly vulnerable to confusion given their self -

evaluated knowledge of cigars and other reported measures.

80. General Cigar launched a new product under the Cohiba name in September 1997. The

company apparently did not attempt to investigate whether there was source confusion between their

product and Cuban Cohibas. However, there were reports of confusion based on General Cigar market

research studies.

81. In a 6/98 report prepared by The Cambridge Group (PX 185), a consulting group

undertaking major research for the company, which referred to quantitative attitude and usage studies, it

stated: "Confusion over Cohibas of different origin, as well as `the brag value' of claiming to prefer

Cuban Cohibas, likely contribute to Cohiba's high rating" (as best brand ever smoked) (PX 185 at CAM

370), and "While awareness and preference for Cohiba appears to be rising consumers may be confusing

Dominican with Cuban Cohibas." (PX 185 at CAM 371). I attach this as Appendix D.
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82. In that same 6/98 report a reference was made to the results of qualitative research (PX 185,

at Cam 384):

Consumer Confusion Over "Different Kinds" of Cohiba Is a Major Concern

Substantial confusion exists over Dominican versus Cuban Cohibas

Knowledgeable people tend to look down on Dominican Cohibas as an imitator or a fake

Others are simply confused

"There are two brothers, one who makes Cohiba in Cuba and the other in the Dominican
Republic"

Strategically, it appears questionable to invest behind extending our Cohiba brand to new
categories while this issue remains

83. While observations from focus group qualitative research, based on perhaps six to eight

groups of about eight cigar smokers each, should not be projected to a broader population, it is a form of

anecdotal evidence. In addition, these focus groups involve sufficient probing so that the confusion

uncovered is not based only on casual comments. I attach this document as Appendix E.

84. In this same Cambridge Group presentation, equity from both the Cuban Cohiba and the

Dominican product was seen as contributing to a unitary "Cohiba Brand Equity." It listed the following as

the Cuban product's equity accruing to "Cohiba Brand Equity ": "stronger flavor, best quality, illegal,

hard to find, legendary." The Dominican Cohiba contributed as equity "imitation of Cuban Cohiba," as

well as "stronger flavor" and "expensive." (PX 185, at CAM 000385) I attach this material as Appendix

F.

85. General Cigar's own advertising and promotion is likely to have aided this consumer

confusion. In his report, Dr. Simonson tries to excuse the statement in the 1997 marketing plan that states

as an objective for the General Cigar Cohiba the leveraging of the mystiques of the Cuban name. He cites
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the brand's initial four page magazine ads but they, in fact, focused on heritage: "Past and present come

together." Such links with the past may have been interpreted by many cigar smokers as indicating a

business connection, past or present, with the Cuban Cohibas.

86. In his deposition (Simonson Dep. at 187) Dr. Simonson recalled seeing a General Cigar ad

that, even in his mind, seemed to create an association with Cuba. He recalled the ad saying something

about bringing together past and present, perhaps referring to what I just mentioned.

87. In his report, Dr. Simonson cites the text of the information on the flyleaf found inside the

General Cigar Cohiba box (Report of Dr. Itamar Simonson at p. 63, Point 127) which he implies sets the

General Cigar product apart from the Cuban Cohibas. However, when half of the respondents in my

study were exposed to the General Cigar box with this flyleaf, they were just as likely to be source

confused as those who didn't see the flyleaf. This would indicate that the text, even if noticed, did not

work to dispel confusion.

88. The people attracted to the Cohiba name, although we do not know which particular Cohiba

they were referring to, were more likely than average to have some characteristics that would indicate

potential for source confusion. In the study done for General Cigar in 1998 by the Cambridge Group it

was evident that Cohiba regular smokers (smoked it three times a year or more) were considerably more

interested in Cuban cigars than other premium smokers. This can be seen in Table 8, where, for example,

46% of Cohiba regular smokers indicated preferring Cuban cigars to any other, compared with 24%

among all premium users. Cambridge Consulting indicated that this was a key factor distinguishing

Cohiba buyers.

89. This same study in 1998 indicated that Cohiba cigars, whatever the source, got a

disproportionate share of total premium cigar volume from those attitudinal segments whose self-
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evaluation indicated that their cigar knowledge was well below average (Emerging Enthusiasts, Casual

Enjoyers and Special Occasion Users). This can be seen in Table 9.

90. Looking at Cohiba buyers in total, across all attitudinal segments, as shown in Table 10,

their perceived self -knowledge was about average but below the level of the buyers of many other high

priced premium brands. This movement toward the average occurs because the Relationship Driven

Connoisseurs attitudinal group, who perceive themselves as highly knowledgeable, make up a large

proportion of the premium volume. However, even when looked at in total, 22% of the regular Cohiba

buyers place themselves in the bottom three of a ten point rating scale on self- perceived cigar knowledge.

91. It is also evident from the Cambridge Group Study that those who indicate that Cohiba is a

regular smoked brand generally smoke fewer cigars than the average premium user but spend more per

cigar. This is shown on page 26 of my report.

92. Dr. Simonson assumes that confusion was avoided because the potential Cohiba buyer

could very easily consult with a tobacconist if any questions arose. In his report (Report of Dr. Simonson,

p. 52) Dr. Simonson looked at data obtained from Cohiba regular /most often smokers in the 1998 Study

and concluded that because about 44% of them said they buy their cigars most often from one

tobacconist, this suggests that the tobacconist likely influenced the decision of these people to switch to

Cohiba from another cigar they were smoking. While this may be true for some proportion of this sub-

group of Cohiba smokers, data in this same study indicate that friends are more important to Cohiba

smokers in determining which cigar to buy than are tobacconists, with 44% indicating friends as

extremely /very important in that decision versus 29% for salesperson recommendations. (PX 149.1 at

GC 01860 -62) This would indicate that word of mouth would spread interest in Cohiba. Also in general,

friends, relatives and business associates are more of a source of information about cigars for Cohiba

smokers than tobacconists. Interestingly, 45% of the Cohiba smokers also indicated Cigar Aficionado as
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a source of information on cigars. (PX 149.1 at GC 018674) This pattern was corroborated by the NPD

A &U Surveys in 1997 and 1998. (PX 137 at GC 013847)

93. Moreover, I see no evidence to place confidence in tobacconists as a reliable conectivo for

confusion.

94. Dr. Simonson cites no data to support his assumption that tobacconists both knew and

explained the source difference between the two products to their customers, particularly to customers

who might be infrequent patrons. In fact, there have been ads on the Internet sites of prominent cigar

retailers and in their catalogs that tend to promote a connection between the General Cigar and Cuban

Cohibas. Many of these ads were shown to Dr. Simonson at his deposition.

95. Confusion might also exist among the large numbers who buy cigars elsewhere than a cigar

outlet with knowledgeable sales people. Also, one confused person can confuse another.

96. Perhaps many smokers who are confused have no questions: same name equals same

company to them. Even if the different countries of origin are noted, the opinion that a business

connection exists between the companies producing the two cigars can still be held by cigar buyers.

97. Knowing about the embargo does not make the potential confusion go away. While it

would indicate that a cigar could not be legally imported from Cuba, this knowledge does not imply that a

Dominican Republic cigar bearing the Cohiba name could not be affiliated with the maker of the Cuban

Cohiba. It also does not imply that the maker of the Dominican cigar did not once make the cigar in

Cuba, just like the Cuban families who made Partagas and Montecristo in Cuba (or the successor

companies) and now make them in the Dominican Republic.
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98. Knowledge of the embargo prohibiting sale of products coming from Cuba might in fact

encourage source confusion because some smokers might think that by manufacturing their cigars in the

Dominican Republic the company that makes the Cuban Cohibas can avoid the embargo rules. Another

aspect of confusion, even given awareness of the embargo, is that with the same brand names one could

think that the Dominican company purchased the right to use the name from the Cuban makers of Cohiba.

99. Dr. Simonson recognizes the importance of cigar recommendations from friends, relatives

and business associates but thinks it unlikely that they would recommend a cigar that is not available

locally. However, it is logical to assume that laudatory comments about Cuban Cohiba could lead one to

buy an available Cohiba because of the assumption that the available cigar with the same brand name has

an association with the Cuban cigar of the same name.

100. Another factor that may have encouraged confusion was the availability of another Cohiba

brand from the Dominican Republic beginning, I am advised, in late 1995 and continuing with increasing

sales thereafter. Cigars made by the Montecristi company and by other companies, labeled as Cohiba

from the Dominican Republic, and very closely mimicking the trade dress of Cuban Cohibas, were sold in

tobacco shops, via catalogue and on the Internet. It would seem likely that many smokers aware of Cuban

Cohibas seeing this product in free distribution thought they were products associated with the Cuban

cigar. Many of these same smokers, when seeing General Cigar's Cohiba, were likely to assume that two

openly sold brands with the same name and from the same country are connected to each other i.e., that

one is a line extension of the other) and that therefore, they both were related to the Cuban Cohiba.

ADDITIONAL COMMENTS ON BENEFITS FROM THE CUBAN COHIBA
ACCRUING TO GENERAL CIGAR

101. The awareness and reputation built by Cuban Cohiba was a strong benefit to General Cigar

when they launched their Cohiba brand in September 1997 and thereafter. By that time Cohiba had edged

out Macanudo as being the most often named "best cigar ever smoked" by premium smokers, with 11%

-33-
NY:781093.1



citing Cohiba in General Cigar's July 1997 survey. (PX 253 at GC 015751) The awareness of Cuban

Cohibas was built and supported by the prominence and consistency of being mentioned in Cigar

Aficionado articles and ratings over the prior five years, by mentions in hundreds of articles in

newspapers and magazines, by premier cigar smokers' foreign travels, by its reported use by celebrities

and by word of mouth among cigar smokers.

102. With 57% of Cohiba regular /most users in the 1998 survey, conducted a year after the

General Cigar launch, indicated as having been cigar smokers for at least six years and 85% for at least

three years (PX 149.1 at GC 018501 -02), there was more than ample time for the bulk of the regular /most

often Cohiba users to have become aware of Cuban Cohibas and their reputation prior to the launch of the

General Cigar product.

103. General Cigar's advertising and promotion efforts apparently were not very effective. An

evaluation prepared by Bain & Co., a consultant to General Cigar, in 1998 (PX 259) indicated their

opinion that the level of advertising and perhaps the advertising messages weren't doing the desired job.

Quoting from this report, "Spending today is spread across multiple large and small brands. Spending on

the core brands is below a threshold level to have material impact with cigar smokers given industry

comparisons [and] smoker awareness data The advertising campaigns haven't established clear,

compelling positioning with smokers." Cohiba was included among "core brands." (PX 259 at GC

020617) While General Cigar also relied heavily on trade promotions, its 2001 Marketing Plan document

indicated that "Financial incentives to the trade, within the present budget, have been ineffective in

generating GCC brand recommendations." (PX 193 at GC 021869)

104. Dr. Simonson was wrong when he stated in his report (Report of Dr. Itamer Simonson, p.

62, Point 162) that ad spending on Cohiba was greater than any other cigar during its introductory period.

The report he referred to was given in June 1998, before the first year's ad spending for the GC Cohiba
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had been completed. A report prepared after the first marketing year indicated that Cohiba spent

substantially less than indicated in the first report and that it was outspent by Macanudo by 2 to 1, and

also outspent by Bering. (PX 194, at GC 020477)

105. It is logical to assume that the recognition of the Cohiba name generated by the Cuban

Cohiba substantially aided General Cigar's brand in its efforts to stand out from the substantial

proliferation of new brands trying to get in on the growing premium cigar market. (PX 250 at GC

013750) Dr. Simonson makes a major point of this proliferation.

106. It is difficult to evaluate the performance of General Cigar's brand based on consumer

related measures because we cannot know which specific Cohiba respondents are referring to when they

mention Cohiba - General Cigar Cohiba, the Cuban Cohiba or others. However, given the General Cigar

brand's sales volume in relation to the total number of Cohiba users and purchases reported in studies

conducted after the product's launch, it would appear that the bulk of reported Cohiba volume was not the

General Cigar product but were these other Cohibas, either Cuban cigars or counterfeits or imitations of

the Cubans. This conclusion is based on a straight projection to the premium user universe of the Cohiba

numbers generated in the surveys as well as comparisons of the Cohiba numbers with the Macanudo

numbers in the same surveys, done in order to take into account any volume inflation in survey responses.

107. Dr. Simonson seems to place a good part of his positive assessment of the General Cigar

marketing effort on the increase in unaided awareness for Cohiba which occurred from July 1997 to

points after the product launch. He notes that no other brand even came close to doubling its share of

unaided awareness mentions from 1997 to 1998. However, as I have shown, and as has been

acknowledged in General Cigar documents, we do not know which Cohiba was being recalled, and a

good part of any gain may have been due to these other Cohiba cigars, which were in the market in even

greater numbers, based on my calculation. In addition, Dr. Simonson ignores the great amount of media

-35-
NY:781093.1



attention given to the Cuban Cohibas during this period. There was continuing attention from Cigar

Aficionado, and approximately 225 media articles from 7/97 to 3/98, 100 additional articles through I0/98

and 60 additional articles through 3/99. Also, the absolute gains, as shown in Table 11, were essentially

no greater than that which was achieved in the same time frame by Macanudo, a brand whose starting

unaided awareness levels were considerably higher.

108. Dr. Simonson is incorrect when he characterizes my point of view as being that the

introduction of General Cigar Cohiba and its marketing efforts did not significantly affect the Cohiba

brand awareness. I believe that it may have increased unaided awareness of the brand, but 1 don't see the

evidence that total awareness of Cohiba changed meaningfully. I might liken this to car owners being

aware of the Alfa Romeo but rarely mentioning it as one of the brands of cars they think of when asked to

name "makes of cars." However, after some exposure to advertising or promotion for the brand it may

come up more often in unaided awareness, but its overall awareness, which we will assume is high, might

not increase, particularly if it is advertised in media that essentially reaches only those who are already

aware of the brand. The General Cigar Cohiba advertising was largely in magazines likely to reach

smokers who already were most aware of Cuban Cohibas, such as readers of Cigar Aficionado and other

upscale magazines.

109. In his report Dr. Simonson cites an October 1998 study which he indicates showed Cohiba

aided awareness of about 41 %. This was incorrect. The actual study number for regular premium users

was 56 %. (PX 181 at NFO 1263)

110. Points listed in the General Cigar 2001 Marketing Plan document (PX 193 at GC 021895)

sum up the values of the Cohiba name to General Cigar. This document cited that there was a "huge

equity in the Cohiba brand name" and that the strengths for General Cigar were the Cohiba "brand name

recognition," the "cachet" and the "Quality /consistency perception." In my opinion, supported by the
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information I previously testified about, these values were due in large part to the reputation and

awareness of the Cuban cigars built up among U.S. premium cigar smokers.

CONFUSION SURVEY

111. I was retained by plaintiff's counsel to conduct a survey to determine the extent, if any, of

source confusion between Cuban Cohiba cigars and General Cigar Cohiba cigars among relevant

premium cigar smokers. My report on this study, dated March 2001, is entitled "A Study to Measure

Awareness of Cuban Cohiba Cigars and Source Confusion Between These Cigars and General Cigar Co.,

Inc. Cohiba Cigars" ( "Confusion Survey Report") (PX 316), attached as Appendix B. This report was

filed with the Court on 11/17/02.

112. My Confusion Survey Report outlines the methodology and summarizes the findings of

the survey I conducted. I would like to briefly summarize the methodology that was used and the

findings I obtained from this survey. I will then address criticism made by the defendants' expert,

Dr. Itamar Simonson.

CONFUSION SURVEY REPORT- SUMMARY OF METHODOLOGY

113. The study was conducted with a national sample of qualified respondents in households

that participate in an Internet survey panel run by a major supplier of this type of research, Greenfield

Online. Selected members of the Greenfield panel were sent an e-mail soliciting their participation in a

cigar survey if any household member over 21 years of age smokes cigars. Those cigar smokers agreeing

to cooperate then accessed the survey questionnaire via an online link to the Internet site run by

Greenfield and completed the survey that appeared on their computer screens. The survey interviews

took place between October 27 and November 11, 2000.
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114. Respondents were asked if they smoked cigars, and if so, whether they would be likely to

buy cigars for themselves, or as a gift or for a special event, within the next 12 months. If they were

likely to do so for either purpose, they were shown a list of seven price categories from which they were

asked to select those that represented what they would most likely pay for these cigars. Of the 1,873 who

responded, 962 were identified as cigar smokers who will buy premium cigars (defined as cigars priced at

$65 or higher for a box of 25 cigars or $2.81 per cigar or higher) and they were asked to continue with

this study. The $2.81 per cigar level was selected as the cut -off point by looking at cigar prices for about

375 individual cigars from over 80 premium brands shown by Cigar Insider Dec. 99 and finding all but

about 3% to be at or above the $2.81 average price.

115. These respondents were then shown six premium and two non -premium cigar names and

asked whether or not they had heard of each one. Those who had heard of Cohiba continued with the

study. They were then asked if they knew where Cohiba cigars are made and if they answered "Yes"

were then asked to type in which country or countries they thought Cohiba cigars are made in. They were

also asked to do the same for Macanudo and Bering if they were aware of these brand names.

116. Those who indicated that Cohiba cigars are made in Cuba (or Cuba and elsewhere) then

continued with the survey. They were shown full color pictures of a General Cigar Cohiba cigar box with

two General Cigar Cohiba cigars and told it was "a box of cigars sold by quality retailers in the United

States." Additionally, half of these respondents were also shown a flyleaf with text that appeared in the

box. In my report, I have included copies of these visual stimuli.

117. After seeing the pictures, respondents were asked several commonly used questions to

determine whether there was any source confusion between Cohiba from Cuba and the Cohiba cigars that

they had just been shown. These questions covered three relevant aspects of potential source confusion:

(a) if the two Cohiba cigars are made by the same company, (b) if the two companies have an affiliation,
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association or business connection with each other, and (c) if one company received authorization or

approval from the other to use the name Cohiba. If a respondent answered affirmatively to either of the

first two questions they were asked to type in what made them say so. For the last question, if answered

affirmatively, they were asked which of the two companies gave authorization or approval.

118. Those considered as confused included: respondents who gave a relevant reason for

thinking the two products are made by the saine company or that the companies have an affiliation,

association or business connection with each other plus those who thought one company gave the other

authorization or approval to use the name Cohiba.

119. Female cigar smokers were initially over represented in this study due to their significantly

greater tendency to cooperate in surveys. Using Greenfield Online's experience with male versus female

cooperation rates as a guide, calculations were made which resulted in estimating that females would

account for about 11% of the premium cigar buyer population sampled by this study. This percent is in

line with estimates from Cambridge Group results obtained by General Cigar in 1998. (PX 150.1 at GC

018930). When looking at total respondent measures, the sample has been appropriately gender balanced.

SUMMARY OF CONFUSION SURVEY RESULTS

120. I have prepared a summary chart which reflects the results more fully set forth in my

Confusion Survey Report, This chart is attached as Appendix G.

121. Source confusion in the study among all the premium smokers, regardless of whether or

not they are aware of Cohiba, is a little above 15% in the gender balanced sample and almost 16% among

male smokers. Among all those who have heard of Cohiba, where the potential for trading on the Cohiba

name may exist, about 21% are confused.
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122. Respondents who are likely to buy cigars that are $120 a box or more are the likely target

group for General Cigar's Cohiba. $120 for a box of 25 cigars was the about the low -end of the price

range for General Cigar Cohibas from discount Internet sellers, like JR Cigars, with prices from

tobacconists being higher.

123. Among all those in the $120 a box or more likely buyer group, the confusion estimate is

19 %. Among those in the group who have heard of Cohiba, the confusion level is greater than 24 %.

124. I can explain more specifically how the confusion numbers were arrived at and can also

provide some additional analyses of significance. About 74% of respondents indicated that they have

heard of the cigar name "Cohiba." Among this group, 40% of them indicate that it is made in Cuba or

Cuba and elsewhere.

125. Cuba was cited more often than the Dominican Republic as the country in which Cohibas

are made, with 40% mentioning Cuba and about 32% mentioning the Dominican Republic. More than

half of those mentioning Cuba do not also mention the Dominican Republic. The proportion mentioning

Cuba increases among respondents in the $120+ buyer category and the difference between Cuba and

Dominican Republic mentions widens with about 48% mentioning Cuba and 35% mentioning the

Dominican Republic in this higher price category. About 42% of all those aware of Cohiba indicate they

do not know where it is made. (See Summary Table 4 in PX 316 at p. 23).

126. Thus, 30% of all respondents had heard of Cohiba and indicated that it was made in Cuba.

They were then shown the General Cigar box and cigars. More than half of them (about 53 %) indicated

source confusion.

127. Many brands in the U.S. market are now made by people (or successors) who made and

exported cigars under the same brand name in Cuba prior to the Cuban revolution. They left Cuba and
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began making and selling cigars under the same brand name in the Dominican Republic or elsewhere.

These "parallel brands" continue to sell in the U.S. even as cigars with these same names from Cuba are

sold outside the U.S.

128. Cohiba is a post- revolution cigar and is therefore not a parallel brand. However, if a

respondent understood the concept of parallel brands but incorrectly believed that Cohiba is a parallel

brand, similar to other brands they might be familiar with, the correct answer to the question relating to

"association, affiliation or business connection" would have been "no," since there is no current

connection between Cohibas made in Cuba and elsewhere.

129. Although not designed for this purpose, this question did elicit responses suggesting

parallel brand confusion. The following are examples of this type of response:

"I imagine some of the people that worked with or owned the Cuban company now own or
participate in the Dominican company" (PX 316 at 32)

"family affiliation before Castro" (PX 316 at 33)

"Same logo, Cuban immigrants came to the Dominican Republic for political asylum" (PX 316
at 33)

130. Since the questions posed in my survey did not directly address this issue of "parallel

brands," in all likelihood, my results understate the extent of confusion.

DR. SIMONSON'S CRITIQUE OF THE SURVEY REPORT

131. I have reviewed Dr. Simonson's critique of my study (Report of Dr. Simonson) as well as

his deposition in this case. I believe Dr. Simonson's critiques of my study report are theoretical and based

on conjecture without specific relevant support. He has ignored available information that bears
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negatively on his critique and, I believe, he applies tougher execution standards to my survey than are

applied to other methods of measuring source confusion.

Survey Universe - Use of the Internet

132. One area of criticism by Dr. Simonson concerns my use of an Internet panel. I used such a

panel after considering various traditional alternatives, and concluded that an Internet panel was the only

feasible and affordable method of conducting a large scale study meeting the necessary requirements.

The goal was to administer the survey to a national sample drawn from a population of essentially male

premium cigar smokers. Such cigar smokers are found in perhaps only 3% of households, and they have

an upper- income skew. The survey also required showing the respondents a picture of the General Cigar

Cohiba box and cigars and then obtaining their reactions. The online survey allowed me to interview

1,893 cigar smokers nationally and obtain relevant information and opinions quickly and efficiently.

133. The use of the Internet for market research studies has been increasing dramatically. Many

major companies make important marketing decisions based on information collected via Internet panels.

General Cigar itself conducted three Internet studies to evaluate the advertising and market performance

of its various cigar brands. The use of cooperating panels of consumers has been employed effectively in

telephone and mail studies for at least 40 years. The research companies running such panels, as well as

other companies, now operate Internet panels because many panelists prefer that medium for responding,

respondents can be shown visual stimuli, and reactions can be obtained quickly.

134. Based on documents produced in this case, I am aware that General Cigar conducted

almost all of its research over the past decade using such cooperating panels for mail, telephone and

hrternet surveys. In a General Cigar report of an ad evaluation study done via the Internet it was noted,

"[t]he respondents of this survey minor the off -line cigar smoking population, so that Internet bias does

not appear to be a major problem with the validity of the results." (PX 280 at GC 022332) Another study
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conducted for General Cigar in 1998 indicated that 74% of premium cigar smokers had Internet access

and it is likely that this percentage rose by late 2000 (PX 137 at GC 013890).

135. Clearly, General Cigar does not share Dr. Simonson's claimed lack of faith in Internet

surveys. Several months before my study, General Cigar conducted an Internet study, with 1,149

respondents, which largely had the same characteristics as my study. E -mails were sent to a sample of

on -line panelists with a letter directed to the person in the household that had smoked any cigar within the

past year. They were asked if they would consider taking a survey regarding cigar attitudes and behavior.

136. It is interesting to note that in the MySimon case in which Dr. Simonson was an expert,

Dr. Simonson's non- Internet survey and an Internet study also completed for his client in that case

produced the same results regarding likelihood of confusion. (Simonson Dep. at 366)

Respondent Issues

137. Dr. Simonson also criticizes what he contends to be no control over the universe of survey

respondents. Dr. Simonson asserts that respondents were motivated by cash prizes and may have

misrepresented their qualifications and may have participated in the survey multiple rimes. He also

asserts that there is no way of knowing who completed the survey.

138. Offering modest sums to survey participants is a common practice within the panel

research industry. This practice does not significantly skew the results because panelists do not know the

identity of the survey's sponsor. The incentive offered to respondents in the survey was modest. As an

example of this commonplace practice, General Cigar provided monetary and cigar related items

incentives in its own Internet surveys and respondents in all the mail and telephone studies the company

had conducted also received incentives for their panel participation
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139. In all surveys, whether through the Internet, in person, via the phone or by mail, it is

conceivable that some survey respondents may not meet study qualifications. Almost 90% of participants

in the study had been pre- screened for household members who smoked a cigar or pipe in a prior year,

with no incentive to have lied, since a number of product categories were inquired about. This procedure

is similar to the procedures used by other panel companies, such as those used by General Cigar.

140. As in almost any survey that is not conducted face to face, it is impossible to know if the

respondent consulted with anyone or received assistance in completing the questionnaire. It is unlikely in

this survey that any meaningful number of respondents consulted with another person or received help.

The survey questions were rather simple and respondents were instructed not to consult with anyone else

while completing the questionnaire. The survey involved a topic of interest to cigar smokers. The study

was conducted online with the respondent sitting in front of the computer and, if 15 minutes elapsed

without a response by the participant, the survey became permanently inaccessible to the participant and

that participant's survey would not be counted. By contrast, General Cigar has frequently relied upon

mail panels where respondents had perhaps a week or two to complete the questionnaire at home. (PX

151 at GC 018925, PX 141 at GC 015687)

141. Dr. Simonson had a concern that some respondents were under the age of 21. This is a

risk inherent in all studies that are not face to face, and even then younger persons may put themselves in

an older age category. This does not mean that you must invalidate telephone and mail studies on the

assumption that participants lied about their ages. Respondents who indicated they were under 21 were

dropped from the survey. Dr. Simonson's concern that very young children completed the survey seems

unreasonable and, if it happened, was likely to be a rare occurrence.

142. Dr. Simonson also had a concern that participants in the Internet study were "professional

respondents" (individuals who participate in a large number of surveys for financial motives). This is an
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inherent problem in mail panel and mall surveys as well. Here, respondents who indicated that they had

participated in surveys within the past six months which were related to cigars were excluded. In

addition, to guard against panelists trying to participate more than once, Greenfield Online will only allow

an e-mail address to be registered once, and information about the household and its address is collected

at registration. Only responses from the e-mail address that was solicited are recorded, and one e-mail

address can only respond once to a survey.

Alternative Approaches For Reaching Respondents

143. Dr. Simonson does not agree that because premium cigar purchasers are a low- incidence

group and a visual stimulus needed to be shown, traditional survey methods would not be as appropriate

as an Internet survey. In Dr. Simonson's expert report, he claims that traditional studies are routinely

done with low incidence groups. (Report of Dr. Itamar Simonson, p. 87, Point 170) To support this

claim he gives examples of studies done with cotton farmers and a specific type of information

technology professional. The comparison is far from analogous and does not support his criticism.

Although it is true that there are a limited number of cotton farmers in the U.S., a list of such U.S. cotton

farmers may be available, and it is highly probable that cotton farmers in the U.S. are concentrated in a

limited number of areas. Similarly, lists of specialized IT professionals may be obtained from various

sources such as industry groups. Additionally, IT professionals are typically interviewed via an Internet

survey. Internet research companies promote the fact that they have the ability to target these sorts of

professionals through Internet surveys.

144. Unlike cotton farmers and specific IT professionals, it is very difficult to find a ready list

with an adequate number of premium cigar smokers to conduct a meaningful survey. Premium cigar

smokers do not live in a particular part of the country and they do not belong to the same industry

organization. While researching, I found that organizations that do periodic large scale nationwide
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surveys have very few cigar smokers available for subsequent interviewing. Similarly, in contacting

various list companies, I was unable to find a list with an adequate number of cigar smokers to conduct a

meaningful survey with a national sample.

145. Dr. Simonson offers some methodology alternatives that, to me, indicate inadequate

understanding of the approaches suggested. For the needs of the study I conducted, these alternatives are

extremely difficult to execute, if at all possible, are very costly and would have characteristics that he has

criticized in my study.

146. Dr. Simonson offers "one commonly used methodology, referred to as `phone -mail - phone'

which involves calling prospective respondents first (using, for example, a relevant magazine subscriber

list), mailing the materials that the respondent should look at while answering the questions, and then

calling them to conduct the interview." (Report of Dr. Ramat Simonson, p. 87, Point 170) I think this

suggestion is unrealistic and shows insufficient knowledge of this approach. It is easy to imagine

Dr. Simonson's critique after such a study was conducted using, for example, the subscriber list of Cigar

Aficionado, which would be the magazine of choice for locating premium cigar users. Ile would criticize

the biased universe, i.e., only magazine subscribers, the featuring of Cohiba in this particular magazine,

not knowing if respondents had opened the material before the interview, not knowing if they gave their

correct age and likely having to provide a significant incentive for cooperation.

147. Also, the cost of such a study would likely be prohibitive. You would probably have to

undertake getting the telephone numbers of those subscribers since they are not likely to be provided in a

list, then phoning them and asking to speak to the cigar smoker, calling back those who did not answer

the phone or where the cigar smoker was not at home, screening the smokers on the phone to see if they

qualify and then soliciting cooperation to receive a mailing and to be interviewed again. They would then

need to be mailed the material and then called again or asked to call an 800 number. To obtain a sample
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of about 1,000 premium smokers to complete the study, conservatively, you would probably need a list of

over 20,000 phone numbers and have at least 13,000 telephone conversations.

148. Dr. Simonson proposes another approach where prospective respondents would be invited

to a central location where the interviews would be conducted. (Report of Dr. Itamar Simonson, p. 87,

Point 170) Such an approach makes no sense when trying to find the one man in 33 who smokes

premium cigars and once identifying the smoker inviting him to a central location. Such a venture, for a

large sample, would involve massive telephone screenings, a significant financial incentive to get them to

come to a central location, and rental of locations. It would also limit the number of areas where that

could happen due to the difficulty of assembling people. The resulting sample would likely not be

adequately representative of the premium cigar smoking population.

The Survey Questionnaire Criticisms

149. Dr. Simonson criticized the screening question, "Do you smoke cigars ?" as highly

ambiguous because different consumers were likely to interpret it differently. (Report of Dr. Itamar

Simonson, Point 171) I am not troubled by this question, because it is clear in its intent and meaning. It

is common practice in survey design to identify users or buyers by merely asking if they use or buy the

category at issue. I assume that the criticism is that this may be too inclusive, tending to include

infrequent smokers. If it is, then the next questions about likelihood of purchasing cigars would weed out

those who are not cigar buyers, which would likely be the infrequent smokers. In addition, in General

Cigar's major 1998 Segmentation Study, about 12% of the premium smokers who were included in the

study smoked a cigar only two to four times a year or less. (PX 151 at GC 019168)

150. Dr. Simonson claims that the question, "[w]ithin the next 12 months, are you very likely to

buy cigars for yourself'?" is a leading question that leaves little doubt in the mind of the survey participant
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as to what the "correct" answer is. The appearance of three alternative responses to that question on the

computer screen: "Yes," "No," and "Not sure" indicates that any one of those answers is acceptable.

151. Dr. Simonson also criticized that I did not ask an additional screening question about other

products, in addition to cigars, in an attempt to disguise the purpose of the study. This need to

camouflage the purpose of the study has no practical application here. The purpose of the study was not

to screen a massive number of panelists about a variety of products in order to identify the small percent

that smoke premium cigars. Rather, the survey sought only cigar smokers as participants, and almost

90% had previously been screened for cigar and pipe usage within a prior year.

152. In Dr. Simonson's report he criticizes the survey questions dealing with price points in

which 'respondents were given seven price ranges. Giving a survey participant multiple price range

choices and asking him or her to select the applicable ranges is an acceptable approach that obtains the

information needed in a reasonable manner.

153. Dr. Simonson criticized the specific price ranges shown, stating the theory that if a

different number of price ranges were shown, such as five below and five above $65 per box, the actual

qualified respondent universe would have been quite different. The actual price range over $65 is wider

than the range under $65, so that affects how you divide the range. The proportion of buyers in my

sample who buy cigars for themselves priced at $65 a box or more is 50 %. This is generally in line with

the proportion of cigar smokers identified as premium smokers in the NPO 9/98 study, which was 51 %,

and the NPD study of 9/99, which was 42 %. (PX 151 at GC 019077, PX 194 at GC 021344)

154. Dr. Simonson indicated in his deposition (Simonson Dep. at 382) that it was not obvious

that crossover smokers (those who smoke both premium and mass market brands) were included in my

study. Obviously they were if they indicated likelihood of purchasing cigars both above and below the

$65 a box level.
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155. In criticizing the questionnaire for failing to instruct respondents not to guess,

Dr. Simonson ignores the fact that in each of the answer choices for questions where a respondent could

be tempted to guess, there was a "Not sure" or "Don't know" option listed. Giving participants these

answer options is actually more effective than giving a general "no guessing" instruction at the beginning

of the questionnaire, as urged by Dr. Simonson. These answer options remind the participants that if they

are unclear or unsure of an answer, they do not need to guess. For example, the questionnaire included

the following question: "Listed below are the names of several cigars that you may or may not have

heard of before. For each cigar listed, please indicate whether you have heard of it, whether you have not

heard of it, or whether you are not sure." In responding to this question, a range of 7% to 22% used the

"Not sure" response for the premium brands asked about.

156. In addition to disagreeing with the criticisms that Dr. Simonson offered in regard to some

of the questions in the survey, I believe the wording I used made it even tougher than the average

likelihood survey for the respondent to provide answers that would evidence confusion. For example, in

asking about where a brand that they are aware of is made, respondents were asked if they "know" in

which country or countries it is made and could only proceed if they answered "Yes." Even when asked

to type in those countries, a "Don't know" option was offered.

Side -By -Side Methodology

157. Dr. Simonson criticizes the survey for employing what was in his opinion a "side -by- side"

methodology because respondents were asked about the Cuban Cohiba and then later shown the General

Cigar Cohiba box. Although respondents were never shown the two different Cohibas "side by side," he

claims that the method used "focused the respondents' attention on the two marks and forced respondents

to make comparisons that, in all likelihood, they would not have considered in a normal purchase

situation." (Report of Dr. Itamar Simonson, p. 91, Point 178) I think it is logical that when these
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consumers see or evaluate the General Cigar Cohiba in a normal purchase situation, they are aware of the

saine information that they have stated in the survey. In other words, they have in mind that they have

previously heard of Cohiba and that it is either made or also made in Cuba.

158. Dr. Simonson argued that "the proper survey procedure should have involved presenting

only the General Cigar Cohiba and asking non -leading questions (e.g., using a variant of the standard

Eveready format) to determine if respondents believe that that brand is associated with any other brand

(without suggesting to the respondent a particular confusion candidate)." (Report of Dr. Ramat

Simonson, p. 89, Point 176) Again, Dr. Simonson's comments fail to take into account the unusual

context of two identically named products which are also the identical type of product. The Eveready

format, named after the Union Carbide Corporation v. Eveready Inc. case (531 F.2d 366 (1976)), uses a

sequence of questions that would not be appropriate in this situation because in Eveready, the items at

issue were a battery and a lamp. The respondents were shown a picture of an Eveready lamp with its

mark shown and asked: "Who do you think puts out the lamp shown here ?" Then they were asked: "What

makes you think so?" Employing the Eveready format here, as Dr. Simonson urges should have been

done, would have entailed showing all respondents the General Cigar Cohiba box and cigars, and then

asking: "Who do you think puts out this cigar? Why do you think so ?" The crucial element of the

Eveready format that determines likelihood of confusion is the last question asked, which is: "Please

name any other products put out by the same concern which puts out the lamp shown here ?" Implicit in

this question is that there is a different product. Once a respondent is shown a cigar with the mark

Cohiba, he could not logically be expected to respond that another product put out by the same company

would be a cigar called Cohiba!

159. Dr. Simonson acknowledges this problem, and he suggests that a solution might be to ask

one or two additional questions related to other brands the company makes or to the location of the

company's headquarters. (Simonson Dep. at 328) However, this is really not a solution to the problem.
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Neither asking what other brands the company puts out nor where the headquarters was located would be

likely to yield meaningful answers as to source confusion with the Cuban Cohiba. Asking a survey

respondent what other brands the company puts out ignores the fact that both companies put out a number

of parallel brands under the same name Likewise, if respondents do mention where the headquarters is

and cite the United States, this does not indicate whether or not the company has any affiliation,

association or business connection with a Cuban company or producer. Dr. Simonson has not offered a

revision of the Eveready approach that would be appropriate in this context, that is, where the name and

type of product are both identical.

Failure to Use a Control

160. Dr. Simonson states that a survey designed to estimate likelihood of confusion must

include a proper control. (Report of Dr. Itamar Simonson, p. 92, Point 181) While this is true in many

instances, a control is not always necessary in every case, particularly where there are names at issue and

they are the same or very similar. Many trademark studies have been accepted by courts without a

control, for example the Eveready study on which Dr. Simonson relies. In citing the lack of a control,

Dr. Simonson ignores the information generated in my survey which is useful in determining the

necessity for a control or what a control might indicate.

161. Dr. Simonson argues that two fictitious brand names that bear some similarity to the names

"Cuba" and "Cohiba" without infringing on the name Cohiba should have been included in the survey as

a control. The problem of course is that if the name or names are really similar, they are infringing and if

they are not similar enough, they would not be an effective control, according to Dr. Simonson.

162. Dr. Simonson hypothesizes substantial spurious brand awareness, that is, respondents

indicating awareness of cigar brands they are not actually aware of, but provides no evidence of that. The

awareness levels of the premium brands in my study ranged between 22% and 85 %, with the awareness
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correlating with the sales rank for those brands, as shown by Cigar Insider for the year 1998, (PX 691).

While this does not mean that no spurious awareness occurred, it does indicate a level of reasonableness.

163. Cohiba had a high awareness level but it was below Macanudo and Arturo Fuente.

However, this is well above the level warranted by the sales volume of General Cigar Cohiba. However,

as covered in my earlier testimony, the Cuban Cohibas have achieved a high awareness level and the great

bulk of purchases of Cohiba cigars reported in surveys are not products of General Cigar. (see Paragraph

106)

164. The concept of "noise" or guessing could impact participant responses to questions about

' where a cigar brand is made. However, respondents were not shy about indicating that they didn't know

where a brand they were aware of was made. Over 81% of the those aware of Bering, for example,

indicated that they did not know where it was made. For Macanudo, the best selling U.S. brand, with the

majority of premium smokers having tried the brand, over 45% indicated they did not know where it was

made. For Cohiba it was about 40 %. It is likely that some of these respondents may have had an idea

about where the brand was made but were not sure enough to indicate that they knew it.

165. With regard to mention of Cuba, only one out of 314 participants aware of Bering

indicated Cuba as the source country and only about 4% cited Cuba as the source for Macanudo. It is

even unlikely that all of those respondents were in fact guessing, since some of these respondents may

actually think that Cuba is the source for Macanudo. This finding is supported by the 1992 Shanken

Study (PX 139 at GC 014278), which found that 3% of respondents who said they normally smoke

Macanudo classified it as a Cuban brand. In total, even without a control, respondent guessing in the

survey that Cuba is the cigar source country appears to be minor.

166. Although I disagree with Dr. Simonson that a control in this case was necessary, even if a

control had been used, the effect of the control on my confusion estimate would have been negligible. I'd
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like to illustrate how a control works on an awareness measure and I will then separately describe the

procedure of how it would work on a confusion measure. The brand with the lowest awareness in the

study was Rances, with 22.3% awareness. According to Cigar Insider, this brand had about as much

volume as General Cigar Cohiba in 1998 (PX 691), so it is likely that some premium buyers were aware

of it. However, let us assume a "worst case scenario" where all of those saying they were aware of

Bances were just guessing. If that is so, what is the true awarenéss of Cohiba, applying the results for

Fiances as the control for "noise?" While the easiest approach, and that suggested by Dr. Simonson, would

be merely to subtract the 22.3% from the awareness level for Cohiba (75.2% among men), this approach

is not correct. If it were, then a study that showed Coca -Cola having 99% awareness and RG Cola

(fictitious) having 20% awareness would be read to indicate that in truth Coca -Cola only had 79%

awareness. The correct way to use the data is indicated in the following formula:

Awareness estimate in survey = percent actually aware + (estimate of noise percent)
multiplied by (those who are not actually aware)

When that is computed for Cohiba. using Bances as a worst -case
scenario, the results are:

The study estimate of Cohiba awareness of 75.2% is made up of 68.1% estimated to be
actually aware plus the percent of those who guess (22.3 %) out of those who are not
actually aware (31.9 %).

Thus, 68.1% + (22.3% of 31.9 %) or 7.1% = 75.2%.

Thus, under this worst case scenario, about 7% out of the total 75.2% of the Cohiba
awareness might be "noise." Obviously, if we take into account people actually aware of
Rances, the noise estimate would drop.

167. On the confusion measure, if a control was to have been used in my study, it would have

involved setting up a separate matched sample of respondents who would go through the test, as did the

original group, but a fictitious name would be substituted for Cohiba. There would likely have been

controversy over what that fictitious name should be. The estimate of noise would then be based on the
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proportion of respondents who went through each of the following elimination steps: indicated that they

were aware of the fictitious brand, indicated that it was made in Cuba and then indicated source

confusion, with a relevant or acceptable reason given for their answer. While I obviously cannot know,

my best judgment is that the resulting noise estimate would have been very minor. In suggesting the use

of an Eveready approach, Dr. Simonson did not indicate how a control would be used.

168. In his deposition, Dr. Simonson indicated he would not accept the answers to the "reason

why" questions asked of those who indicated confusion on his assumption that respondents generally are

merely coming up with explanations that they think are expected of them. (Simonson Dep. at p. 338,

Report of Dr. Itamar Simonson, p. 83, Point 164) This "reason why" type of question is standard practice

in survey research conducted for various purposes, including likelihood of confusion surveys. I believe it

is stretching reason not to accept as logical that many people seeing the same name for two items in the

exact same product sub -category will think that there is a source connection between them and will give

different, reasonable responses for thinking so. Following are a few examples of the reasons given by

respondents for their apparent con fusion:

"Cohiba cigars set up business in the Dominican Republic to capture the US market
under the guise of a Cuban cigar" (PX 316 at 29)

"Even though the tobaccos that are used in the cigars are grown in different countries, the
Cohiba name is controlled by one company." (PX 316 at 30)

"Logo looks the same" (PX 316 at 31)

The full list of reasons given by respondents is annexed here to as Appendix H. (PX 316 at 29-
31)

169. In his report, Dr. Simonson quotes from a prior case where I criticized another expert's

survey for not having a control.. However, there is no universal template for surveys; rather, they must be

tailored to the products and situations at issue. In the case Dr. Simonson cites, the products that shared a

similar name were cell phones that used pre -paid calling cards and a back -room accounting system used
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by only car rental companies for renting cell phones. In that study, very few were likely to have seen or

heard of one of the items and none of the respondents were likely to have heard of the other. Thus, noise

was to be expected and a control was appropriate since all respondents were exposed to both products

even though they were not likely to have seen or to ever see both items. In contrast, in my study the

opportunity to indicate confusion was only given to those aware of Cohiba and aware that it is made in

Cuba.

Failure to Conduct Survey Validation

170. Dr. Simonson states that a validation procedure should have followed the survey, and that

litigation studies must be validated "to confirm that the interviews were indeèd conducted and often to

confirm also whether the respondents were qualified to participate in the study." (Report of Dr. Itamar

Simonson, p. 84, Point 165) In Internet surveys, with information available as to the respondent's e-mail

address and with the completed on -line questionnaires in hand, the proof that the study was conducted is

there. It is not comparable to a questionnaire completed by someone other than the respondent, such as in

a personal interview. Validation of Internet studies or even of mail panel studies is rarely done.

171. Supposedly contrary comments from one of my depositions (Report of Dr. Itamar

Simonson, p. 85, Point 168) were cited by Dr. Simonson, but incorrectly so. The case related to a mall

intercept study where I commented "[e]xecution controls and validation were weak or lacking in a

difficult, low incidence population study conducted in a very short time frame." The major execution

issue is not that an unqualified respondent will impose himself or herself into the study, because the

number of such respondents found in the typical study is very small. The basic issue in such studies is

that the mall interview service or an interviewer will cheat or shortcut procedures because they have little

time to execute a difficult study. To complete such a study, they may fake interviews, bring in

respondents they use for other types of studies, or not follow the study procedures, and these
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transgressions will not be discovered with inadequate validation. That criticism is plainly not applicable

to my Internet study.

-56-
NY:781093.1



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
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In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
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 Petitioner, 
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: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
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CHAPTER 9 Measuring Sources of Brand Equity Captunng Customer Mordset

Summary
Qualitative research techniques are a creative means of ascertaining consumer percep-
tions that may otherwise be difficult to uncover The range of possible qualitative
research techniques is limited only by the creativity of the marketing researcher

Qualitative research also has drawbacks The in -depth insights that emerge have to
be tempered by the iealization that the samples involved are often very small and may
not necessarily generalize to broader populations Moreover, given the qualitative
nature of the data, there may be questions of interpretation Different researchers
examining the same results from a qualitative research study may draw different
conclusions

QUANTITATIVE RESEARCH TECHNIQUES

Although qualitative measures are useful to identify the range of possible associations
to a brand and their characteristics in terms of strength, favorability, and uniqueness, a
more definitive portrait of the brand often is desirable to permit more confident and
defensible strategic and tactical recommendations. Whereas qualitative research typi-
cally elicits some type of verbal response from consumers, quantitative research typi-
cally employs various types of scale questions so that numerical representations and
summaries can be made. Quantitative measures of brand knowledge can be- employed
to better assess the depth and breadth of brand awareness; the strength, favorability,
and uniqueness of brand associations; the valence of brand responses and feelings; and
the extent and nature of brand relationships. Quantitative measures are often the pri-
mary ingredient in tracking studies that monitor brand knowledge structures of con -
sumers over time, as discussed in Chapter 8.

Awareness
Recall that brand awareness is related to the strength of the brand in memory, as
reflected by consumers' ability to identify various brand elements (i.e., the brand
name, logo, symbol, character, packaging, and slogan) under different conditions.
Brand awareness relates to the likelihood that a brand will come to mind and the ease
with which it does so given different types of cues.

Several measures of awareness of brand elements can be employed 30 Choosing
the appropriate measure depends on the relative importance of brand awareness for
consumer behavior in the category and the resulting role it plays hi the success of the
marketing program for the brand, as discussed in Chapter 2. For example, if research
reveals that many consumer decisions are made at the point of purchase, where the
brand name, logo, packaging, and so on will be physically present and visible, then
brand recognition wilt be important. If research reveals that consumer decisions ate
mostly made in settings away from the point of purchase, on the other hand, then
brand recall will be more important. As a cautionary note, even though brand recall
per se may be viewed as less important when consumer decisions are made at the point
of purchase, consumers' brand evaluations and choices will still often depend on what
else they recall about the brand given that they are able to recognize it there.
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Recognition
In the abstract, recognition processes require that consumers be able to discrimi-

nate a stimulus -a word; object, image, or whatever -as something they have previ-
ously seen: Brand recognition relates to consumers' ability to identify the brand under
a variety of circumstances and can involve identification of any of the brand elements.
The most basic type of recognition procedure gives consumers a set of individual items
visually or orally and asks them if they thought that they have previously seen or heard
of these items. To provide a more sensitive test, it is often useful to include decoys or
lures -items that consumers could not possibly have seen- In addition to "yes" or "no"
responses, consumers can be asked to rate how confident they are in their recognition
of an item.

A number of additional, somewhat more subtle, recognition measures involve
"perceptually degraded" versions of the brand. In some cases, the brand element may
be visually masked or distorted in some way or shown for extremely brief duration. For
example, brand name recognition could be tested with missing letters. Figure 9 -8 tests
your ability to recognize brand names with less than full information. These more sub-
tle measures maybe particularly important for brands that have a high level of.recog-
nition to provide more sensitive assessments,

Brand recognition is especially important in terms of packaging, and some market -
ing researchers have used creative means to assess the visibility of package design. As

A brand name witha high level of awareness will be
recognized under less than ideal conditions. Consider
the following list of incomplete names (i.e., word frag-
ments). Which ones do you recognize? Compare your
answers to the answer key in the footnote to see how
well you did.

1. D _NE_
2. KO__K
3. DU_AC___
4. HY_T_
5. Ab _L
G.M. T_EL.
7.D_LT_
8. N_QU_L
9. G_LL_T__

l0.H SH Y
11. H_LL__RK
12. M_CH _IN
13.T_PP_RW _E
14. L G
15, N_ K_

'01!N (SI) :awl (40 :wemroddnt, (ES) SuBayary.l(Zt) tqrempeH.
(II):4a9s+>H (01)!611011!0 (6):191OCN (8):etfaQ (L) ttatie4V (9)

::!nPtl (9):ne6H. (4) :IlaaeanQ (E) blePu%(Z):4aus!Q (I) 441;40'1111



CHAPTER 9 Measuring Sources of Brand Equity: Capturing Customer Mindset

a starting point, they consider the benchmark or "best case" of the visibility of a pack-
age when a consumer (1) with 20-20 vision (2) is face -io -face with a package (3) at a
distance of less than five feet (4) under ideal lighting conditions.

A key question then is whether the package design is robust enough to be still rec-
ognizable if one or more of these four conditions are not present. Because shopping is
often not conducted under "ideal" conditions, such insights are important For exam-
ple, one research study indicated that one of six members of the population who wear
eyeglasses do not wear them when shopping in a supermarkets' An important ques-
tion then is whether a package is still able to effectively communicate to consumers
under such conditions.

Research methods using tachistoscopes (T- scopes) and eye tracking techniques
exist to test the effectiveness of alternative package designs according to a number of

specific criteria:

> Degree of shelf impact
> Impact and recall of specific design. elements
D Distance at which the package can first be identified
> Angle at which the package can first be identified

Speed with which the package can be identified

> Perceived package size
> Copy visibility and legibility

These additional measures can provide more sensitive measures of recognition
than simple "yes" or "no" tasks. By applying these direct and indirect measures of
brand recognition, marketers can determine which brand elements exist in memory
and, to some extent, the strength of their association. One advantage brand recognition
measures have over recall measures is that they can be used in any modality. For exam-
ple, because brand recognition is often visual in nature, visual recognition measures
can be used It may be difficult for consumers to describe a logo or symbol in a recall
task either verbally orpictorially, but much easier for them to assess the same elements

visually in a recognition task.
Nevertheless, brand recognition measures only provide an approximation of

potential recallability. To determine whether the brand elements will actually be
recalled under various circumstances, measures of brand recall are necessary:

Recall
Brand recall relates to consumers' ability to identify the brand under a variety of

circumstances. With brand recall, consumers must retrieve the actual brand element
from memory when given some related probe or cue. Thus, brand recall is a more
demanding memory task than brand recognition because consumers are not just given
a brand element and asked to identify or discriminate it as one they have or have not
already seen.

Different measures of brand recall are possible depending on the type of cues pro-
vided to consumers. Unaided recall on the basis of "all brands" provided as a cue is

likely to identify only the very strongest brands. Aided recall uses various types of cues
to help consumer recall. One possible sequence of aided recall might use progressively
narrower cues -such as product class, product category, and product type labels -to.'

N

Q
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provide insight into the organization of consumers' brand knowledge structures. For
example, if recall of the Porsche Bossier (a high -performance German . sports car) in
non German markets was of interest, the recall probes could begin with "a1I cars "and
move to more and more narrowly defined categories such as "sports cars," "foreign

-

sports cars," or even " high -performance German sports cara" For example, consumers
could be asked: "When you think of foreign sports cars, which brands come to mind ?"

Other types of cues may be employed to measure brand recall. For example, con-
sumers could be probed on the basis of product attributes (e.g., "When you think of
chocolate, which brands come to mind?) or usage goals (e.g., "If you were thinking of
having a healthy snack; which brands come to mind?"). Often, to capture the breadth
of brand recall and to assess brand salience, it may be important to examine the con-.
text of the purchase decision Or consumption usage situation. For example, consumers
could be probed according to different purchase motivations as well as different times
and places when the product could be used to see which brands came to mind (e.g.dlf-
ferent times of the day, days of the week, or times of the year; at home, at work, or on
vacation).The more that brands have strong associations to these nonproduct consid-
erations,ttle more likely it is that they will be recalled when consumers are given those
situational cues Combined, measures of recall based on product attribute or category
cues as well as situational or usage cues give an indication of breadth and depth of
recall.

Brand recall also can provide some insight into category structure and brand posi-
tioning in Consumers' minds.Past research has shown that brands tend to berecalledin
categorical clusters when consumers arc given a general'probe. Certain brands are
grouped together because they sharecertain associations and are thus likely to cue and
remind consumers of each other if one is recalled ?r Besides being judged as correctly
recalled,brand recall can be further distinguished according to order, as well as latency
or speed of recall. In many cases, people will recognize a brand when it is shown to
them and will recall it if they are given a sufficient number of cues. Thus, potential
recallability is high. The more important issue is the salience of the brand: Do con-
sumers think of the brand under the right circumstances, for example, when they could
be either buying or using the product? How quickly do they think of the brand? Is it
automatically or easily recalled? is it the first brand recalled?

Carnelian, for Gawúy
Any research measure must consider the issue of making up responses

or guesaing.Thae problem maybe especially evident with certain types of aided aware-
. ness or recognition measures for the brand. Spurious awareness occurs when con-

sumers erroneously claim that they recall something that they really don t and that
maybe docsn t even exist For example, one market research firm Oxtoby Smith, con
ducted a benchmark study of awareness of health and beauty produetsar In the study
the) asked consumers questions hke this

The following s, a list of denture adhesive brand names Please answer yes if
you ve heard the name before and no if you haven t Okay? Oraills? Fasteeth? Deatu
tight? fixadent?"

Although 16 percent of the sample reported that they had heard of Dentu Tight,
there was one problem It didn t really exs.tl Similarly high lesela of reponed recall
Isere reported for plausible sounding but fictitious brands such as Four O'Clock lea (t
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percent), Leone Pasta (16 percent), and Mrs. Smith's Cake Mix (31 percent). On the
basis of this study, Oxtoby -Smith found that spurious awareness was around 8 percent
for new health and beauty products and was even higher in some product categories: In
one case, a proposed line extension was mistakenly thought to already exist by about
50 percent of the sample (a finding that no doubt sent a message to the company that
they should go ahead and introduce the product!).

From a marketing perspective, the problem with spurious awareness is that it may
send misleading signals about the proper strategic direction for a brand. For example, '
Oxtoby -Smith reported that one of its clients was struggling with a 5 percent market
share despite the fact that 50 percent of survey respondents reported that they were
aware of the brand. On the surface, it would seem that the recommended strategy
would be to improve the image of the brand and attitudes toward it in someway:Upon
further examination, it was determined that spurious awareness accounted for almost
half of the survey respondents who reported brand awareness, suggesting that a more
appropriate solution to the true problem would be to first build awareness to a greater
degree. Marketers should be sensitive to the possibilities of misleading signals because
of spurious brand awareness, especially with new brands or ones with plausible-sound-
ing names.

Strategic linpluaüán
The advantage of aided recall measures is that they yield insight into how brand

knowledge is organized in memory and what kind of cues or reminders may be neces-
sary for consumers to be able to retrieve the brand from memory. Understanding recall
when different levels of product category specificity are used as cues is important
because it has implications for how consideration sets ate formed and product deci-sions are made by consumers.

For example, again take the case of the Porsche Boxster. Assume that consumer
recall of this particular car model was fairly low when all cars were considered but very.high when foreign sports cars were considered. In other words, consumers strongly cate-
gorized the Porsche Boxster as a prototypical sports car but tended to think of it in only
that way. If that were the case, for more consumers to entertain the possibility of buying aPorsche Boxster, it might be necessary to broaden the meaning. of Porsche so that it had
a stronger association to cars in general. Of course, such a strategy would run the risk of
alienating existing customers who had been initially attracted by the "purity" and strong
identification of the Porsche Boxster as a sports car. Deciding on the appropriate strategy
Would depend on the relative costs and benefits of targeting the two different segments.

The important point to note is that the category structure that exists in consumers'
minds -as reflected by brand 'recall performance -can have profound implications for
consumer choice and marketing strategy, as demonstrated by the Science of Branding9 -2. The insights gleaned frommeasuring brand recall are also valuable for developing
brand identity and integrated marketing communication programs, as Chapters 4 and 6showed. For example, brand recall can be examined for each brand element to explore
the extent to which any one brand element (the name, symbol, logo, etc.) suggestsanother brand element. In other words, is it the case that consumers are aware of allthe different brand elements and understand how they relate?

In addition to obtaininga thorough understanding of brand awareness, it is important
to gain a complete understanding of brand image, as covered in the following section.

i
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Summary of Brand Awareness and Preferences
Summary

Macanudo enjoys sizeable leads over other premium cigar brands in terms of
awareness, usage, and preference

- Has maintained this lead despite increase in competitive intensity

Partagas has suffered significant declines in the same measures over the past

few years

While awareness and preference for Cohiba appear to be rising, consumers
may be confusing Dominican with Cuban Cohiba

Quantitatively, Macanudo appears to be the most promising brand for
extension into other categories beyond cigars

It is critical for the company to focus on Macanudo as the primary brand in

growing the business over time

nrt
CAMBRIDGE

GROUP D-8 General Cigar5GCS000 I d.ppt II
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Cohiba Is Seen As a Cigar for Trying to Impress Others

Emotional Equity
(Brand Personality)

Stylish Arrogant
Powerful Flashy
Wealthy Exotic
Self -made
Deceitful
Not trustworthy

Consumer Franchise Equity

OccasionlUsage Equity
For special occasions
For trying to impress others

rrn
CAMBRIDGE

GROUP

Source: Qualitative Research, 6196

E-14

Cohiba Equity

Product Equity

Dominican Cuban
0. Stronger flavor Stronger flavor
0. Expensive Best quality

Imitation of Illegal

Cuban Cohiba Hard to find
Legendary

Category Equity

Benefit Equity
Prestigious
Attention - getting

General Cigir1GC5ODDI eppr n



Cohiba: Awareness, Country Where Made,
Confusion Level

Premium Cigar Buyers
(Gender -Balanced) Male Respondents Only

Those Likely to Purchase
Cigars of $120+ per Box
(N of Gender -Balanced)

Base = Premium Cigar Buyers (960) (753) (480)
100% 100% 100%

Have Heard of Cohiba 73.6 75:x'- 17
;a

(Think Cohiba made in Cuba -
or Cuba and elsewhere -
among those who have heard
of Cohiba)

(40.2 %) (41.5 %) (47.6 %)

Think Cohiba Made in Cuba 26.6
(or Cuba and elsewhere)

31:2 . p,ñ hs

,,.

(Source confusion among
those who think Cohiba made in

(53.3 %) (52.5 %) (52.9 %)

Cuba - or Cuba and elsewhere)

Source Confusion Among All 15.2 15.8 16.1
Premium Buyers in Category*

Source Confusion Among
Those Aware of Cohiba*

20.7% 21.1% 24.6%

, .4-m-i

* 13 respondents who were aware of Cohiba and answered that it was made in Cuba, but failed to check Cuba on the next question, and were therefore
not shown the image of the General Cigar box, were deleted from the tally.
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40014 The logo. the shapelshape color and packaging - also know that some Cohibas are made outside Cuba

40051 The name is unique and mink separala patentslrighls for use of same logo would he difficult

40098 same name
40109 The labeling rights
40151 Same name
40203 brand name

40207

They have the same brand name. I mink may manufacture in Iwo countries because of trade sanctions imposed on Cuba by the

United States.
40299 Cohiba Is the overall brand and although they are made indiffeent companies, they can still be the same parent company.

40331 Same name. but Of agent factories

40392 Same Logo and Known Brand Name

40408 same tor and name
40427 Common sense
40437 same company, different manufacturing sites

40482 cant sell direct to US due tocontraban laws so if Iheymake them in dominican can sell them to us

40492 Same brand name, must be the same company.

40516 Same logo, labeling
40609 the name
40622 Same name, same tobacco, just grown in different countries and manufactured In different countries

40705 name, label on cigar & box

40751

Real Cuban Cohibas, are made In Cuba but cannot he Imported to the USA. The Cohibas we get here are from the Dominican

Republic
40788 General information kom friends that smoke cigars I believe that I have read about il.

40802 Labels (rings) I've seen look the same.

40850 The only difference Is tell- country of origin.

40853

Beacause Americans have a trade embago with Cuba, it would make sense to utilise the success of the Cuban Cohiba and

manufacluer it from a different country that allow importing into the USA. thus the company does not lose sales and bypasses the

embargo.
40854 Marketing Strategy. Brand name versuself brand pridnj

40910 I think that these are the Cohiba cigars and they are aclually from the Dominican Republic.

409221 think meyare made buy the same company but with diffrent grades of tobacco

40925 It is a quality cigar no matter which country it is made in

40966 Cohibe cigars set up business in the Dominican Republic to capture the US market under the guise of a Cuban cigar.

40969 memory. and the stencilingt
40975 Same name, produced separately to sell to US
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41010

I would assume the brand name would be specific to one company. Also five seen the tsar for both The Dominican and Cuban cigars

and they seem to have the same logos.

41069 They look alike

41070
Cuban cigars all hava'Habana' written somewhere on the band. The ones pictured are mlg'd. in the Dominican Republic. Since real

Cuban cigars are not permitted in the USA, the cuban seed Is planted and harvested in the DR, and then sold In the LISA.

41075 Same wrapper
41081 cohibe Is a registered trademark

41085 They are made by COMMA COMPANY

41108 The size, look and the three rings around the band

41122 same name cohiba
41198 same design and name style

412131Can'tuse the name unless the companies are related

41218 The company expanded into Cuba. The product looks and tastes the same

41232 Cigars made In Cuba cannel be exported to the USA. Cigars made in the Dom. Rep., can.

41323 the boxes are similar
41329 They have the same brand name.
41343 same name.alot of cuban seed In the dominican republic

41380 The cigar band and the Imprint on the bottom of the box.

41394 trademarked name
41415 You can make cigars in places other than Cuba.

41422 name of distributor

41458 Even though the tobaccos that are used in the agars are grown In different countries, the cohiba name is controlled by one company.

41480
Because real Cohiba's are made in Cuba, however since they cannot be imported into the US, they also make them from the

Dominican Rep.
41503 brand name
41543 Cohiba cigars are made In the Dominican Republic, not Cuba

41645 live seen them both in the same shop in Mexico-Same Trademark

41655 They have the same name and label,
41687 Similar toga
41690 same band, same branding. it may be licensed out but t suspect its the same holding company or corporation

41897 U.S. Embargo
41704 Same namefquality
41715 I was not correct, they are made in Santo Domingo

41733 same name





Table 1 - Shanken Study, January 1992
Interest, Preference, Use of Cuban Cigars

Total
Usually Spend per Cigar Annual Income

Base = Respondents in group
Sample
100%

$3.50 or less Over $3:50 Under 100M 100M+
100% 100% 100% 100%

Catiniry think produces best cigars r

Cuba: 47 43 63 ," y`cx

Dominican Republic: 26 26 25 2`f ° 4

L]. A...G(( yc pyyA.JV'Y. J'

A brand normally smoked is Cuban 24 16 . 50 17 33

Cuba is where everyday cigar is
from

12 6 29 n .
J.

Most preferred brand normally
smoked is from Cuba

16 g 40 11 43

Finest cigar ever smoked was from
Cuba

40 35 58 31

..
r

Purchase Cuban cigars when
travel outside USA

46 41 62 36 58

Of those who travel abroad,
% who buy Cuban cigars

54 50 69 47 61r

Travel outside US at least two
times per year

33 28 50 19 49
r

How long been smoking cigars
over 10 years 63 64 59 58 68

6 -10 years 18 18 19 19 18
e PX 139



Table 2 - Awareness and Trial Levels for Selected Brands

9/94 Sample = 200

Uhaided.
%

Aided
00

2/95 Sample = 304 5/95 Sample = 363

Trial Unaided
%o* To

Aided
%o

Trial Unaided Aided Trial
% %*

Macanudo 63.0 82 65 58.2 82 ïi5
..«seìvÀruä'á+trtl.p, .,

59.5" ""ñ"4. _ ,. : L íw,..fJSSditlr%

Partagas 39.0 61 54 38.8

Fuente 26.5 66 41 1.6 71 48
< t., . 84 4

Upmann

Dunhill

Davidoff

33.5. 80 49 27.6 83 48

Hoyo de
Moi.. tern., .

23.5

18.0

11.5

92

73

76 " 26 16.4

isrxO. , L'U.`
77 28 18.4

80 32 17.1

Avo 13.0 52 26 15.0 58 31 14.6

80 31

83"

61 32

Ashton 8.5 60 22 7.2 58 7.7

Cohiba 17.1 21.4 , 16.7

Trial Percentage = percent who volunteered had ever smoked brand,

23.4

Source PX 175, 1264, 140



Table 3 - Awareness of Cohiba Based on 1994 -95 A & U Studies

Macanudo

'Partagas , a, .,,a -;

Fuente

Opmann

Awareness Gain
(Aided -- Unaided)

9/94

+19

+22

+40

2195 5/95

+23 +22`

+25 ' +24

+39

+56 . ; :: +55 ' +57

Dunhill

1lavïdóff::;

Hoyo de Monterey

+68 +73 +74.

+55 +62 +62:-

+64. +64 +66.

j.x
Ashton

. +46,::
+49

Average for all 9 Brands

Average of
3 Studies

Cohiba Estimated
Aided Awareness

(Average Cohiba unaided . awareness of 16%
added to average awareness gain

for respective groups to left)

+48 64

Average for all Brands except
Macanudo and Partagas`

Average for Brands with generally
lower unaided awareness than
Cohiba (Ashton, Avo, Hoyo de Monterey)

71

68

Source: PX 175,1264,140



Table 4 -1994 -1995 A & U Studies

9/94

Ever Tried

2/95

Unaided
Awareness

as % of Ever Tried
Ever Tried*

Mucattude
,..

Partagas

65.0`
54.0

Fuente 41:0

Upmann

Dunhill

Davidoff

49.0

30:0

27.0

72 56.5

Unaided
Awareness

as % of
Ever Tried*

t

5/95

Uni;00`,
Monett is

EverTried as nlö ef=,

°Io Ever Trie

69

68 47.7

78 30.9
.. . vaw.ri_b.aS.n>y J.ti

67 . 28.0

58

Hoye de'

Monterey
26:0'

LV'i

60 30.9

51 32.0

60

Avo 26.0

Ashton ` 22.0

50

39

See Table 2 for data on unaided awareness and trial.

30.6

22.1

21.4

49 32.3 45

Source. PX 175,1264,140



Table 5 - Awareness information From 1994 -95 A & U Studies

Macanudo

Derived Aided Awareness
Among Non- Trials of the Brand*

9194 : 2/95 S/_95

Ashton

Average of
3 Studies

Average for all 9 Brands

Cohiba Estimated
Aided Awareness

(Average Cohiba trials of 21% added to
average awareness among non- triers

for respective groups to left)

64

Average for all Brands except
Macanudo and Partapas

68.6

Average for Brands with generally
lower unaided awareness than
Cohiba (Ashton, Avo, Hoyo de Monterey)

62

* "Non- Triers" are those who did not volunteer having smoked the brand. Source: PX 175,;1264,140



Table 6 - Cohiba Performance Among Two Income
Groups* 1994 -95 A & U Studies

Less than 100M 100M or More
All Respondents Annual Income" Annual Income

Unaided awareness of Cohiba

9/94

2/95

5/95

Ever smoked Cohiba **

9/94

5/95

Cohiba best cigar ever smoked

9/94

26.8

2/95 10.9

5/95;'

* Not all respondents provided income data.

** Ever smoked = those who volunteered having smoked. Source: PX 175,1264,140



Table 7 - Comparison of Two Hispanic-Sounding Brand
Names With Two Other Names

February & May 1995 Studies

Arturo
Fuente

Hoyo de
i Monterey Upmann Ashton

%-titét tildt» t
% Aided Awareness 72

Ever t'ried as %ó, of aided (69)

awareness `

. .. . .. ...p . ,

Unaided Awareness 33

Unaided awareness as % tyf .

aided awareness
(46)

% Awareness among non -triers 44

Source. PX 1264, 140



Table 8 -1998 Survey

Number of Respondents

Total
Premium Users

(456)
°/U

Requtar/Most Often Users*

Partapàs

(126)

"I prefer Cùhàft Cigars to any
other" (e -point Scale) 4 ,

Agree completely
14

ASS souiewha't il3

"If Cuban cigars were legal I'd
switch most of my smoking to
Cubans" (6 -point scale)

Agree completely

Agree somewhat

Important( oft ettotry of Ogle of
the cigar (4- pörtfit Scale"

vxtràthely
Very irn'pofiatit

* 3 times a year or more. Source' PX 140 1
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Table 10 - Self- Perceived Cigar Knowledge of Regular
Cohiba Users Compared to Regular Users of Other Brandt

z

Regular Smokers Of:

Cohiba

3élf-Perceivad Cigar it

arératie
Rating* ' 3RailNo Resp.**.

x

(100)

Hoyo de MontereyAnti,,
Upmann (126) 6.36

All Premium Users (456) 5.49

Knowledge ratings based on 10 -point scale. The higher the rating the higher the perceived knowledge.

** Supplemented sample used to increase number of users of each brand.

. 21

Source. PX 1491,146,181
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1 IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK AND APPEAL BOARD

2 -------------------------------------------------x

3 EMPRESA CUBANA DEL TABACO, d/b/a CUBATABACO,

4                         Petitioner,

5             - against -

6 GENERAL CIGAR CO., INC. and CULBRO CORP.,

7                         Respondents.

8 -------------------------------------------------x

                        June 30, 2017

9                         9:54 a.m.

10

11 CONTINUED DEPOSITION of ALVIN OSSIP, an expert

12 witness on behalf of the Petitioner herein, taken

13 pursuant to Subpoena, and held at the offices of

14 DALCO Reporting, Inc., 170 Hamilton Avenue, White

15 Plains, New York, before April Pearl, a Court

16 Reporter and Notary Public of the State of New

17 York.

18

19

20

21

22

23

24

25
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1 A P P E A R A N C E S :

2        RABINOWITZ BOUDIN STANDARD KRINSKY &

       LIEBERMAN, P.C.

3             Attorneys for the Petitioner

            61 Broadway

4             18th Floor

            New York, New York 10006-2708

5        BY:  MICHAEL KRINSKY, ESQ.

6

7        DLA PIPER, LLP

            Attorneys for the Respondents

8             1251 Avenue of the Americas

            New York, New York 10020-1104

9        BY:  AIRINA LYNN RODRIGUES, ESQ.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1      ALVIN OSSIP,

2             having been first duly sworn by the

3             Notary Public (April Pearl), and

4             stating his address as 11 Homewood

5             Road, Hartsdale, New York 10530

6             was examined and testified as follows:

7

8

9             MR. KRINSKY:  This is a continuation

10        of the deposition that began yesterday.

11        And I'd like this to be marked as the next

12        exhibit number.

13

14             (Exhibit Ossip-8, DOCUMENT CONTAINING

15             CURRICULUM VITAE OF AL OSSIP, marked

16             for identification.)

17

18 EXAMINATION

19 BY MR. KRINSKY:

20        Q.   Mr. Ossip, please look at what we've

21 marked as Exhibit 8, and can you tell me whether

22 you have seen that before?

23        A.   Yes.

24        Q.   And what is it?

25        A.   It's my business resume.
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1        Q.   Excuse me?

2        A.   My business resume.

3        Q.   Business resume.  And did you prepare

4 this?

5        A.   Yes.

6        Q.   And when did you prepare this?

7        A.   Quite a while ago.  A number of years

8 ago.

9        Q.   And it was current as of -- do you

10 know when it was current as of?

11        A.   It's current as of now.

12        Q.   Okay.  Thank you.  And is the

13 information in there accurate and correct?

14        A.   I believe so.

15        Q.   Very good.  And, Mr. Ossip, when were

16 you born?

17        A.   7/13/30.

18        Q.   7/13?

19        A.   1930.

20        Q.   So you will be having your birthday --

21        A.   In two weeks.

22        Q.   -- in two weeks.  Thank you.  Okay.

23 We can put this aside.

24             Now, Mr. Ossip do you recall

25 testifying yesterday -- do you recall yesterday
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1 that you were identifying factors to look at to

2 see whether they may have affected any change one

3 way or the other in the confusion you reported in

4 your studies and testimony in the federal action?

5        A.   Yes.

6        Q.   Okay.  Do you recall mentioning

7 retailers' online promotions as one of those

8 factors?

9             MS. RODRIGUES:  Objection.

10        A.   I was referring to, yeah, sellers of

11 cigars.

12        Q.   Were those sellers of cigars online

13 sellers or other sellers?

14        A.   Well, they are online, and some of

15 them are not online.  I guess, it's just their way

16 of advertising on the Internet.

17        Q.   Have you looked at the way retailers

18 promote Cohibas, General Cigar's Cohiba cigars

19 currently online?

20        A.   Yes.

21        Q.   Have you looked at that in connection

22 with your preparation for your deposition

23 testimony?

24        A.   Yes.

25             MS. RODRIGUES:  Objection.  And just

Page 98

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1        for the record, objection to the scope of

2        questioning to the extent it concerns

3        matters not in the previous expert reports

4        or testimony in the district court

5        litigation.

6             MR. KRINSKY:  Right.  We understand

7        your position.

8        Q.   And do you form an assessment of the

9 impact of the retailers' online promotions on the

10 question of confusion?

11        A.   Yes.

12        Q.   And what was that assessment?

13        A.   I think that many of the retailer ads

14 or other information that appears on the Internet

15 is potentially very confusing in terms of the

16 business relationship between General Cigar's

17 Cohiba and Cuba's Cohiba.

18        Q.   And in what way do you think it is

19 potentially confusing?

20        A.   Well, it seems that most of them

21 provide information about the Cuban cigar whenever

22 they are promoting the General Cigar Cohiba.  I

23 think it's probably an objective of General Cigar

24 to take advantage of the mystique and reputation

25 of the Cuban cigar, and that tends to appear when
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1 there is any write-up about the General Cigar

2 version.

3        Q.   When you say it potentially engenders

4 confusion, in what sense do you mean confusion?

5        A.   That there is a business relationship

6 between the two organizations, that they are not

7 separate, that cigars have the same brand name.

8 And as I said yesterday, great majority of

9 Americans think if you have the same brand name,

10 you have a business connection.  You are the same

11 company or you got a license or whatever, there is

12 a business connection.  And I think these ads, in

13 many ways, tend to promote that.  And that is why

14 it gives the impression, I believe, that there is

15 this business connection.

16        Q.   Can you give us examples of what

17 retailers' online promotions that you are

18 referring to?

19        A.   Yeah.  I'm sure I couldn't memorize

20 them.  I handwrote a list, if I may look at that.

21        Q.   Yes.  Please do.

22        A.   And some were the retailers or the

23 sellers mentioned by Mr. Hacker, and others were

24 other companies that I saw.  So I'll read some,

25 and I'll stop reading when you tell me to.
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1             JR Cigars, what they do is they

2 provided a history of Cohiba, talked about the

3 background, and Castro being interested in it.

4 Then they showed a picture of the Dominican

5 Republic Cohiba.  And if you keep reading, you

6 have to read down to line 19 before it makes any

7 mention relating to the branding of the two being

8 in any way separate.  So there is a lot about the

9 history, and you see the picture of the General

10 Cigar brand.  And as I say, line 19 is something

11 that tells you about the relationship.

12             Thompson Cigars, what I looked at, it

13 talks about the origin of Cohiba cigars, and it

14 says, in 2016, it was the 50th anniversary of one

15 of the most beloved premium brands.  And it shows

16 the General Cigar Cohiba.

17             Famous-smoke.com shows a picture of a

18 Nicaraguan Cohiba, and it says, Cohiba cigars,

19 this is one whose name even non-smokers know well.

20 It's a brand that skyrocketed to popularity even

21 before the boom.  It is the only authentic Cohiba

22 cigar that can be bought legally in the U.S.  I

23 think that is very misleading.

24             And I have more for those ones that I

25 mentioned.  Let's go to another one.  Cigar.com.
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1 shows a picture of a General Cigar Cohiba that

2 doesn't have a country of origin in the label.  As

3 perhaps the most recognized name in cigars

4 worldwide, Cohiba has been an icon for what many

5 consider to be the best.  Then it talks about --

6 writes about Castro, et cetera.  And there is no

7 mention of any business relationship issue.

8             Another time they, again, show a

9 picture of General Cigar Cohiba, and they say:

10 Due to the political climate, a second version of

11 the brand was produced in the Dominican Republic

12 to no less fanfare and acclaim, referring to the

13 previous mentions of the Cuban Cohiba.

14             And like the other brand, they say:

15 One of the world's most recognizable cigar names.

16 Today, the Dominican version, crafted using the

17 same traditional methods incorporated in Cuba, has

18 become one of the top brands in the U.S.

19             Pipes and Cigars, a site, the best

20 known brand name in the cigar world, period.

21 Cohiba is truly an iconic brand in the cigar

22 world, and the Dominican version of this cigar is

23 one of the most popular brands we carry here.

24             So again, I think it keeps making the

25 connection, like this is the version we're selling

Page 102

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1 in the United States, and it's related to Cuba's.

2 That's my take if I were to read it.  And when

3 they say laudatory comments about the world, to my

4 knowledge, the General Cigar Cohibas are only

5 available in the United States.

6             Again, they show -- another one, Tex

7 Cigars, they show Cohiba Red Dot Corona.  Cohiba

8 is possibly the most well-known and highly

9 regarded cigar brand in history.  It is the

10 ultimate cigar smoking experience.  Cohiba Crown

11 definitely lives up to this well-deserved

12 reputation.

13             There are others like this.  There is

14 the Robb Report, which, I guess, Mr. Hacker

15 mentioned.  Maybe he writes for it.  On the same

16 page, at least on the Internet, there is a

17 picture, and it shows a man.  And it says,

18 celebrate Cohiba's 50th anniversary of legendary

19 Cuban cigars, and then there is another picture

20 under it of Cohiba Black, which is the General

21 Cigar brand.

22             And then there are other things I came

23 up with on the Internet relating to the

24 introduction of Cohiba Luxe.  The Cohiba brand

25 continues to impress, delivers a brand for the
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1 ages.

2             Bloomberg News, sometime in 2017,

3 which gets into the history, but even that is

4 confusing.  Many of the larger Cuban brands

5 license their name or set up independent factories

6 in other countries where they produce U.S. legal

7 cigars, and then they mention Cohiba.

8             Now, when you look up the sites,

9 sometimes Google indicates questions, and you can

10 click on a question and get an answer.  And one of

11 the questions was, Are Cohiba cigars from Cuba.

12 And the answer was, Cohiba is a brand for two

13 kinds of premium cigars.  To me, that would also

14 be confusing.

15             So I get the impression from reading

16 these, and there are many more of these that I

17 didn't quote, that the brands are related, and

18 maybe the U.S. version is a line extension of the

19 Cuban brand.  And there are also some sites that

20 categorize cigars that they are selling.  And

21 there is at least one that has a category of Cuban

22 cigars, and under that, they show the General

23 Cigar version.  So I think these things are

24 misleading to many, many people, and not everyone

25 who goes on the Internet is an expert about
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1 cigars.

2        Q.   And when you say "misleading," what do

3 you mean?  Misleading as to what?

4        A.   Misleading as to, this is a cigar that

5 is made by the company or the organization that

6 sells the Cuban cigars, or they are authorized, or

7 they are affiliated.  There is a business

8 connection.  They are not separate entities.  They

9 are the same brand.

10        Q.   And the retailer, online retailer

11 material that you looked at, was that material

12 provided to you by my law firm?

13        A.   A good part of that was, and I also

14 looked up some on my own.

15        Q.   In your opinion, are people buying

16 products online through online sellers more than

17 they were in 2000 to 2003 period?

18             MS. RODRIGUES:  Objection.  Lacks

19        foundation.

20        A.   I'm sure that over time, online sales

21 of cigars have increased.  I don't know the exact

22 measurements, but I'm sure it's gone up

23 significantly from, you know, 14, 15 years ago.

24        Q.   Do you have any understanding whether

25 the number of, let's call them, brick and mortar
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1 tobacco stores has remained the same since 2000,

2 2003, there's more, there's less?

3        A.   My impression is that the number of

4 brick and mortar stores that sell premium cigars

5 has decreased in recent years.

6        Q.   Do you recall Mr. Hacker referencing

7 that question?

8             MS. RODRIGUES:  Objection.

9        A.   Yes, I believe his answer was also

10 that it's decreased.

11        Q.   Is it your opinion that the factor of

12 retailer online promotions of the General Cigar

13 Cohiba that you have been testifying about, as a

14 factor in confusion is -- I'll give you three

15 options -- weightier, less weighty or the same

16 weight as it was in the 2000, 2003 period?

17             MS. RODRIGUES:  Objection.

18        A.   I don't know if I understand your

19 question.

20        Q.   You have been testifying about -- you

21 have been identifying in your testimony -- is it

22 not correct that you have been identifying factors

23 to look at as to their impact on confusion in the

24 2000, 2003 period as compared to now to see if

25 they are the same or whether there has been any
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1 change, and if there has been a change, which --

2 do they weigh against confusion or do they weigh

3 in favor of confusion; is that a fair

4 characterization of your testimony what you have

5 been testifying about?

6        A.   Yes.  I think I understand what you

7 are asking.  We sort of have been talking about

8 retailers.

9        Q.   Yeah.

10        A.   Assuming I'm correct that the number

11 of brick and mortar stores has declined, then

12 there is less of an opportunity for a smoker to

13 have a face-to-face conversation and ask questions

14 that they think is naive, like, can I get a Cuban

15 cigar, where does this come from, blah, blah,

16 blah.  I think they are less likely to be able to

17 do that.  And as they move more to purchase

18 online, the only information they get is what

19 appears online or on the packages that they get.

20             So if they read -- if they are

21 searching to buy a cigar and go to several sites,

22 and they read what I mentioned, I think it will

23 attempt to convey to them, if they don't know the

24 answer, that there is a business connection

25 between Cuban and non-Cuban Cohibas.  And I think
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1 that the purchasing online and the dissemination

2 of this sort of information online would tend to

3 increase confusion in regard to the business

4 relationship.

5        Q.   Is General Cigar's advertisements for

6 its Cohiba products a factor you would look at to

7 assess whether there has been any changes since

8 the 2000, 2003 period and today?

9        A.   Well, it depends how you define

10 advertising.  If you define advertising related

11 to, you know, measured media like magazines, you

12 see the ads.  And the ads, as I've seen them, try

13 to convey sophistication, and people would look

14 well upon you if they saw you with a cigar, their

15 brand of cigar, et cetera.  But they also take

16 advantage of Internet and some social media where

17 people go on their sites, and when they go on

18 their sites, and the site tells you about the

19 history of the Cuban Cohiba, then it reinforces

20 the impression I've been talking about, the

21 connection between their cigar and the Cuban

22 cigar.

23        Q.   In the -- maybe we can call it, in

24 their advertisements in magazines and other print

25 media that you refer to, have you looked at that,
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1 their current advertisements in those media?

2        A.   I don't know how current it was, but

3 you know, I've seen the magazine ads, and I've

4 gone on their site.

5        Q.   Okay.  With respect to their magazine

6 ads, is that material that counsel provided to you

7 for your review?

8        A.   Yes, I looked at some.  Yeah.

9        Q.   And did you see any disclaimers of the

10 association with the Cuban Cohiba in the print

11 ads?

12        A.   No, I don't recall seeing any.

13        Q.   Did you see anything that, in your

14 mind, would tend to be the equivalent of being a

15 disclaimer, without being an explicit disclaimer?

16        A.   No, I did not see that.

17        Q.   Did you see anything that would tend

18 to disassociate the Cuban Cohiba with the General

19 Cigar Cohiba?

20        A.   In what I looked at that was related

21 to something they sponsored or paid for?

22        Q.   Yes.

23        A.   No, I did not.

24        Q.   Did you look at General Cigar's

25 website for Cohiba?
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1        A.   Yes, I believe I did.

2        Q.   Is that something you looked at online

3 yourself or --

4        A.   No, I looked at it online myself, and

5 I looked at their, I guess, Facebook.

6        Q.   Okay.  Let's stay with their online --

7 their website.  Let's stay with that first.

8             For their website, did you see a

9 disclaimer?

10        A.   No, I don't believe I did.

11        Q.   And did you see anything that you

12 would consider to be the equivalent of a

13 disclaimer?

14        A.   No, I think there are pictures of the

15 cigar and some other things.  And there wasn't

16 much verbiage that I recall.

17        Q.   Did you see anything that, in your

18 opinion, would tend to disassociate the General

19 Cigar Cohiba from the Cuban Cohiba?

20        A.   I did not.

21        Q.   And you mentioned looking at Facebook.

22        A.   Right.

23        Q.   And what is it that you saw there?

24        A.   Well, the thing I copied down that was

25 relevant, they say:  One of the world's most

Page 110

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1 recognized luxury names, Cohiba remains a must

2 have cigar.  And where they do say something, they

3 try to associate themselves with the worldwide

4 reputation of Cohiba, which, to my mind, is the

5 reputation that comes from the Cuban cigar, not

6 their cigar, which might be roughly 20 years old

7 in the United States.

8        Q.   And read that first part again -- I'm

9 sorry -- about what you said that is on the

10 Facebook.

11        A.   One of the world's most recognized

12 luxury names.

13        Q.   Okay.  Let me stop you there.  And

14 what, in that sentence, do you think is

15 significant for the issue of confusion?

16        A.   Well, basically, worldwide, it keeps

17 getting mentioned, as if they were part of this

18 worldwide business, and part of that is selling

19 cigars.  And they talk about a reputation that

20 isn't necessarily their cigar's reputation but is

21 the Cuban Cohiba cigar's reputation.

22        Q.   And when you are talking about

23 Facebook here, you are talking about General

24 Cigar's account or home page or whatever the

25 reference is on Facebook; is that correct?
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1        A.   I believe so.

2        Q.   Did you see on that material any

3 disclaimer?

4        A.   I don't believe I did.

5        Q.   And when did you look at their

6 Facebook page, if that is the right word?

7        A.   Probably within the last two weeks.

8        Q.   And you -- okay.

9             MR. KRINSKY:  Let me mark as Exhibit 9

10        these two pages.

11

12             (Exhibit Ossip-9, TWO-PAGE DOCUMENT

13             CONTAINING GOOGLE SEARCH RESULTS FOR

14             COHIBA CIGARS, marked for

15             identification.)

16

17        Q.   Mr. Ossip, please take a look at this

18 exhibit, which is Number 9, and tell me whether

19 you recognize that.

20        A.   Yes, it's the first page results when

21 you put in the search term "Cohiba cigars" in

22 Google.

23        Q.   Okay.  And did you create this

24 document?  Let me ask that differently.

25             Did you make a search in Google using
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1 the search term "Cohiba cigars"?

2        A.   Yes.

3        Q.   And did you print out -- is this

4 document a printout of the results of that

5 exercise?

6        A.   Yeah, this is the page I saw.

7        Q.   Excuse me?

8        A.   This is the page I saw.

9        Q.   Okay.  And this was done on your

10 computer at home; is that correct?

11        A.   I believe so, yeah.

12        Q.   And you printed this out at your home?

13        A.   Yeah.

14        Q.   And when was this?

15        A.   It was either earlier this week or

16 last week.  I'm not sure.

17        Q.   And --

18        A.   There might be a date on here.  I'm

19 not sure.  It says 6/28, so if that is

20 Wednesday -- yeah, it was printed on Wednesday.

21        Q.   And you see -- strike that.

22             And what is the first images you see

23 on this page?

24        A.   If you are talking of pictures, it

25 says "Shop for Cohiba cigars on Google," and here
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1 it shows five images; Cuban cigar Habana, the

2 Cohiba Behike cigars, which is the Cuban, and it

3 shows the image that is used by Cohiba Cuban, and

4 then there's other Cuban cigars, and I don't know

5 what the fourth one is, and the fifth one is

6 another brand.  But it shows Cuban cigars, two of

7 which are Cohiba, under the search term "Cohiba

8 cigars."

9        Q.   And then the item that appears

10 underneath that, "Cohiba cigars, experience

11 luxury," and it refers to cohiba.com.  Is that a

12 link to General Cigar's website for Cohiba?

13        A.   I don't know offhand.  It may well be.

14        Q.   And then the item under that is Cohiba

15 cigars/JR Cigar?

16        A.   Yes.

17        Q.   And is that the JR Cigar that you

18 testified as to the way they promote General

19 Cigar's Cohibas on the Internet?

20        A.   Right.  I may not have gotten the

21 wording from this particular entry, because JR

22 Cigar has a couple of entries.  And the one I got

23 related to their Blending Room.  So I'm not sure

24 what this one would show.  It might well be the

25 same.
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1        Q.   And the next item under that, that

2 is -- what is that?

3        A.   It's titled "Cohiba cigars, finest

4 Cuban cigars.  And the website it comes from is

5 finestcubancigars.com, and the partial wording

6 here starts to talk about the history of Cohiba

7 cigars, Fidel Castro's preferred brand, et cetera.

8        Q.   And the item appearing underneath that

9 is Thompson Cigar; is that correct?

10        A.   Yes.

11        Q.   A link to its website; is that

12 correct?

13        A.   Yes.

14        Q.   And Thompson Cigar is one of the

15 retailers you talked about in your testimony with

16 respect to the way they promote General Cigar's

17 Cohibas on their website; is that correct?

18        A.   Yes.

19        Q.   And then there appears a section

20 "People also ask:  Are Cohiba cigars from Cuba,"

21 is that correct?

22        A.   Right.  That is the one I referred to

23 that I clicked on.

24        Q.   Okay.  And underneath that, Cohiba

25 cigar brand, Wikipedia; is that correct?
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1        A.   Yes, three entries down, yeah.

2        Q.   Okay.  So the seventh -- Wikipedia

3 appears, is that correct, as the seventh item down

4 on the screen that resulted from your Googling

5 Cohiba cigars?

6        A.   Right.  It's the seventh site that is

7 shown.

8        Q.   Okay.  And directing your attention

9 again to the top, "Shop for Cohiba cigars on

10 Google," and then there are some images.  Are

11 those images what are called sponsored links, if

12 you know?

13        A.   Yeah, it says "Sponsored." They are

14 paid ads.

15        Q.   Let me see your exhibit, because I

16 don't have the second page.  And this exhibit I've

17 shown you goes to -- has two pages, as it has been

18 printed out.  Were these two pages of the first

19 page of what was displayed on your computer when

20 you did this Google search?

21        A.   Well, this isn't all displayed in one

22 visual shot.  You have to scroll down to get to

23 the part that allows you to go to subsequent

24 pages.  So this is what is shown, and then you

25 scroll down to the end of it.  That would be
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1 considered page 1.

2        Q.   And where -- when you did this Google

3 search, and an image and material came up on your

4 computer screen, at what point did you have to

5 scroll down to see what was beyond what first

6 appeared on your computer screen?

7        A.   Well, I don't have a very big screen.

8 So that may affect it.  I believe I saw the

9 picture images and then maybe two of the

10 subsequent mentions.

11        Q.   Okay.  So that would be, in your

12 recollection, the sponsored links, the first item,

13 Cohiba cigars, experience luxury, cohiba.com and

14 then Cohiba cigars, JR cigar?

15        A.   Yeah, probably went through that.

16        Q.   That was on the first screen, and then

17 to see more, you would have to scroll down; is

18 that correct?

19        A.   Right, you have to scroll down.

20        Q.   Okay.  And looking further down after

21 Wikipedia, there is Cigars International; is that

22 correct?

23        A.   Yes.

24        Q.   And is Cigars International one of the

25 retailers whose advertisements and promotions
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1 online that you looked at?

2        A.   Yes.

3        Q.   Did it have the same way of -- general

4 way of promoting General Cigar Cohibas that you

5 talked about with respect to JR and Thompson and

6 others?

7        A.   Right.  If they were selling General

8 Cigar, the introduction, like others, talks about

9 the most well-known cigars the world over,

10 luxurious, top-shelf, handmade crafted using only

11 the most premium.  And most of these abstracts

12 make statements that, in effect, link the two

13 products.

14        Q.   And the item under that, does that

15 refer to Cuban cigars?

16        A.   It says "Cohiba cigars, buy Cuban

17 cigars online."

18        Q.   And the item under that, is that a

19 link to Famous Cigars?

20        A.   Famous Smoke, right.  And the heading

21 is "Cohiba cigars online, best prices online."

22        Q.   And is Famous one of the retailers

23 that you testified to as to the way they promote

24 General Cigar's Cohiba?

25        A.   Yes.
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1        Q.   And then the next item refers to --

2 does the next item refer to -- what is that?

3        A.   Next item is an ad, apparently, from

4 amazon.com.

5        Q.   And does it refer to Cuba?

6        A.   It says, "Find deals on cigars, Cuba,

7 in men's fragrance on Amazon."

8        Q.   And to go further to see the results

9 of your Googling Cohiba cigars, is it correct you

10 would have to click on the number 2?

11        A.   Well, if you want to go to the next

12 page, based on your original search of Cohiba

13 cigars, you go to page 2.  Although, at the

14 bottom, they give you options of new search terms.

15        Q.   Very good.

16        A.   And you can go to one of the new

17 search terms.

18        Q.   Now, in your opinion, does this --

19 does the results of the Google search for Cohiba

20 cigars, for the term "Cohiba cigars" that you have

21 been testifying about, have any significance for

22 the question of whether or not there is confusion?

23        A.   Yes, I think, if you were to just look

24 at this and not go further into any individual

25 site, you would probably tend to be confused,
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1 because you put in Cohiba cigars, and let's assume

2 you were searching for cigars to buy in the United

3 States, it talks about the world reputation, talks

4 about when it was created here, talks about the

5 General Cigar Cohiba family.  It talks about that

6 the Dominican Cohiba cigars rival their Cuban

7 cousins.  So that is a relationship.

8             So if you just read the little blurbs

9 here, they tend to reinforce the connection.

10 Obviously, if you go onto a site, you get some of

11 the information that I mentioned before, or if you

12 click on a question, you know, are Cuban cigars

13 from Cuba, you get the information that I cited

14 here.  So it depends if you dig further.

15             And even Wikipedia says what was said

16 by somebody else that I mentioned, Cohiba is a

17 brand for two kinds of premium cigars, one

18 produced in Cuba, and the other produced in, and

19 it stops, meaning the United States.

20        Q.   And to read further of what Wikipedia

21 is saying, you would have to click on the link?

22        A.   Yeah.

23        Q.   Is that correct?

24        A.   Yes.

25        Q.   Okay.  And, Mr. Ossip, I believe you
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1 testified yesterday that you reviewed Mr. Hacker's

2 report; is that correct?

3        A.   Yes.

4        Q.   And that you reviewed Mr. Hacker's

5 deposition testimony?

6        A.   Yes, I did read it.

7        Q.   Is it fair to say that Mr. Hacker

8 relied heavily on the Internet for his opinion

9 that there is no appreciable confusion?

10             MS. RODRIGUES:  Objection.  And also

11        objection to this line of questioning to

12        the extent -- well, because Mr. Ossip has

13        not been designated as a rebuttal witness

14        in this proceeding.

15        Q.   You may answer.

16        A.   Can you ask the question again,

17 please.

18        Q.   Yeah.  Is it fair to -- let me put it

19 this way.

20             Do you recall Mr. Hacker discussing

21 the Internet in his report and in his deposition

22 testimony?

23             MS. RODRIGUES:  Objection.

24        A.   I recall he mentioned some of the

25 sites that I mentioned before, but he seemed to
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1 refer a lot to his experience in meetings with

2 cigar smokers or conversations with cigar smokers,

3 and he did mention the Internet, but he did not

4 site things like I did.  He talked in generalities

5 in terms of providing information.

6             It was my feeling that he was almost

7 assuming that everybody read everything and

8 questioned everything.  And it seems to me that

9 his opinions were either/or, everybody knows since

10 they have been on the Internet.  But he doesn't

11 know what people read or don't read.  And many

12 people will stop at the first sentence.  They look

13 at the sites and say -- you know, get an

14 impression and that's it.  Or they will click on

15 the question, is this a Cuban cigar, and get an

16 answer.

17             So I think, while he said the Internet

18 provided a lot of information, that doesn't mean

19 that's the correct information.  It doesn't mean

20 that everybody is reading it down to line 19 or

21 the fourth paragraph or whatever.

22        Q.   And do you believe, in your opinion,

23 that the assumption of Mr. Hacker that you

24 mentioned is warranted?

25        A.   That everybody reads all of the
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1 details, and everybody is curious to get all of

2 the detail, no, I don't buy that.  Some people

3 may, obviously, but as I said, his answer seems to

4 be an extreme.  When we talk about confusion, it's

5 not 100 to zero in terms of population.  It's

6 whether a meaningful proportion of people are

7 confused.

8             MR. KRINSKY:  I'd like to mark as

9        Exhibit 10 Mr. Hacker's report.

10

11             (Exhibit Ossip-10, DOCUMENT ENTITLED

12             REPORT OF RICHARD CARLETON HACKER, MAY

13             31, 2017, WITH EXHIBITS, marked for

14             identification.)

15

16        Q.   I should correct this.  What we've

17 marked as Ossip Number 10 is Mr. Hacker's report

18 and his exhibits, plus the exhibits to his

19 deposition.  So it's a composite exhibit.

20             MS. RODRIGUES:  Do you have a copy for

21        me?

22             MR. KRINSKY:  Yes, I do.

23             MS. RODRIGUES:  Thank you.

24        Q.   And, Mr. Ossip, I would draw your

25 attention to Paragraph 24 of Mr. Hacker's report.
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1 It's on page 10, I believe.

2        A.   Yes.

3        Q.   And the first sentence reads, "Thus,

4 in my experience, based upon my thousands of

5 interactions with cigar smokers and tobacconists,

6 I have concluded that, today, potential and actual

7 smokers of premium cigars are aware that they can

8 not legally obtain Cuban cigars, including the

9 Cuban Cohiba, in the United States."  Do you see

10 that?

11        A.   Yes.

12        Q.   Now, I'll ask you to take a look at

13 your survey report, which is Exhibit Number 4, and

14 will you indicate from there the type of

15 confusion -- let me -- and directing your

16 attention to page 5 of your report, the first full

17 paragraph where it reads, "These questions," the

18 questions you were posing in the survey "cover

19 three relevant aspects of potential source

20 confusion."  And can you read the rest -- can you

21 read from that point on, the rest of the sentence,

22 the complete sentence.

23        A.   "Whether or not the two Cohiba cigars

24 were made by the same company, whether or not the

25 two companies had an affiliation, association or
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1 business connection with each other, and whether

2 or not one company got authorization or approval

3 from the other company to use the name Cohiba."

4        Q.   Okay.  And in your understanding,

5 these are relevant aspects of potential source

6 confusion; is that correct?

7        A.   Those are the classic questions that

8 are used in legal cases to prove or disprove

9 confusion.

10        Q.   And is that -- are these aspects of

11 source confusion the same as the source confusion

12 Mr. Hacker was addressing when he said, Cigar

13 smokers are aware that they cannot legally obtain

14 Cuban cigars in the United States?

15             MS. RODRIGUES:  Objection.

16        Q.   Page 10, I'm referring back to page

17 10, next page.  And I'm pointing the witness --

18        A.   Right.

19        Q.   -- to the top.

20        A.   A smoker can know you cannot legally

21 obtain Cuban Cohibas in the United States.  That

22 does not mean, as he says, as a result, they also

23 know they are made by completely different

24 unconnected companies.  There is not that

25 necessary link.  You can well know that you can't
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1 buy the Cuban Cohibas here, but you can get

2 another Cohiba, but if you believe in brands and

3 brand naming, you could well think that there is a

4 connection.

5             And in my survey, it was on the

6 Internet, so people don't elaborate too much, but

7 there were a significant number of people who

8 said, in effect, same name and the same company.

9 One was made in Cuba, and the other was made in

10 the Dominican Republic.

11             So he makes a leap which isn't

12 necessarily so for a significant number of people

13 who are aware of the embargo but don't believe

14 what he said.

15        Q.   All right.  Now, let me put these back

16 together again.

17             Keeping Exhibit Number 4 in front of

18 you, which is your study, your survey study, am I

19 correct that the first filter of the respondents

20 was people who had heard of Cohiba; is that

21 correct?

22             MS. RODRIGUES:  Objection.

23        A.   That was the first basic screen once

24 they were qualified as the respondent group that I

25 wanted to have interviewed.
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1        Q.   And what was the percentage that had

2 heard of Cohiba?

3        A.   I believe, overall, for the premium

4 cigars, it was, like, 72 percent.

5        Q.   And then was there a further screen

6 with respect to those people who thought Cohiba

7 was made in Cuba or Cuba and another country?

8        A.   They were asked about awareness of a

9 number of brands, Cohiba being one of them.  And

10 then for each of the brands that they said they

11 had heard of, they were asked if they knew where

12 it was made.  If they said yes, they were asked to

13 type in the country or countries where they were

14 made.  So that allowed us to determine how many of

15 those who said they were aware of Cohiba had

16 mentioned Cuba or mentioned another country or

17 both.

18        Q.   And the people who were posed the

19 question that you indicated before, were those the

20 people who had heard of Cohiba and had -- and who

21 referenced Cuba when asked further questions?

22        A.   Right.  In order to qualify to be

23 shown the images of the General Cigar Cohiba, they

24 had to have indicated they were aware of Cohiba

25 and that they knew where it was made, and they
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1 mentioned Cuba.

2        Q.   Okay.  So of those people, how many

3 gave responses that you considered to indicate

4 source confusion in the way you have defined it in

5 the study?

6        A.   I believe it was 54 percent of those

7 who were shown the General Cigar box and cigar.

8        Q.   And what percentage did that represent

9 of the total number of people who had heard of

10 Cohiba but did not indicate -- did not reference

11 Cuba in the further screening?

12        A.   If you looked at all of the people who

13 were aware of Cohiba, I think it was 20 or 21

14 percent.

15        Q.   Now, let me ask you to assume for the

16 moment that there is a greater awareness of Cuban

17 Cohiba than there was in the year 2000 when you

18 did this survey.  Would that have any effect on

19 the level of confusion?

20             MS. RODRIGUES:  Objection.

21        A.   Well, I made the assumption the only

22 people who could be confused between -- or

23 potentially confused between the two cigar

24 entities were people who were aware of Cohiba.  So

25 if you expand the number of people who were aware
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1 of Cohiba from 72 percent up to a higher number,

2 that increases the universe the study might be

3 done with.  And if you increase the number of

4 those people who are aware of the Cuban Cohiba,

5 that also expands the base.

6             As you expand the base of those who

7 are aware of the Cohiba made in Cuba, then the

8 percentage who are confused can be -- the

9 percentage of those confused can be smaller and

10 still produce a level that was shown in this

11 study.  I know that may be a little confusing.

12             But in this study, and I'll round the

13 numbers, 50 percent of 40 percent was confused,

14 but if the 40 percent became 60 percent, then you

15 would need a lower confusion level to produce the

16 end result of 20 percent confusion, assuming 20

17 percent confusion is a threshold of anything.  I

18 hope that is clear.

19        Q.   Thank you.

20        A.   If it's not clear, I can illustrate it

21 another way.

22        Q.   No, that's fine.

23        A.   Okay.

24        Q.   Thank you.

25             Mr. Ossip, you have identified or
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1 testified as to a number of factors that you

2 believe are relevant to considering whether the

3 findings of your testimony or the opinions you

4 expressed in your testimony and two prior reports

5 have continuing relevance to the question of

6 current confusion.  Are there any other factors

7 that you have considered or want to consider with

8 respect to that question?

9        A.   Well, over time, there are new people

10 who come into the market, and there are people who

11 drop out of the market.  They either pass away, or

12 they stop smoking for health reasons.  And the new

13 people may have a lot less information than the

14 older people.  I think, for example, Mr. Hacker

15 tended to be in circles of people who are

16 knowledgeable about cigars.  But as younger people

17 come into the market, they are less knowledgeable.

18 As they get more and more information on the

19 Internet, they have the potential confusion that I

20 mentioned before.  That is one aspect.

21             And as people become -- as they read

22 these things, they become more familiar with the

23 existence of the Cuban Cohiba cigar, and I think

24 the reputation of Cuban cigars is still high.  I

25 don't know how it compares with 17 years ago, but
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1 it's still very high.

2             So there is a range of knowledge of

3 users, and they don't all know what Mr. Hacker

4 implies they know, just because they say I can't

5 buy a Cuban cigar.  He indicates that a lot of

6 people asked him over time, can I get a Cuban

7 cigar, and there still are people that probably

8 don't know, but they find out, but it's less

9 likely they talk to a tobacconist.  They would

10 have to go on the Internet.

11             Now, there has been some action in the

12 embargo, at least under President Obama's

13 administration.  I think that would raise the

14 level of knowledge or existence of Cuban Cohiba.

15 So it would raise the base of people who could

16 potentially be confused.

17             He also may have mentioned parallel

18 brands, like Partagas and so on, and I think that

19 people were aware of the parallel brands in 2000.

20 And I think many people were aware of the embargo

21 in 2000, since it's been in effect for probably 40

22 years or more then.  So he makes assumptions that

23 are too drastic and too extreme.

24             I found a very high level of confusion

25 among the people I asked those questions of, and
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1 that pool of people, awareness of Cohiba Cuba has

2 expanded.  And I think there will still be at this

3 time a significant, a legally significant level of

4 confusion if the same questions were asked, and

5 those questions were the typical, accepted

6 questions legally to determine confusion.

7        Q.   In your -- within one of your reports

8 and in your written direct testimony in the

9 federal action, did you refer to and take into

10 account market studies and marketing materials,

11 General Cigar's market studies and marketing

12 strategies, documents concerning marketing

13 strategy?

14        A.   Yes.

15        Q.   And did -- in forming an opinion as to

16 whether things have remained -- circumstances have

17 remained the same or they have changed, would you

18 have wanted to see General Cigar's marketing

19 studies and marketing strategy documents in the

20 interim between then and now?

21        A.   Sure, I would have like to have seen

22 them.

23        Q.   You think that would be potentially

24 relevant to your assessment of the questions we've

25 been -- you have been testifying as to?
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1        A.   Yes, I believe so.  Their studies were

2 done, some may have been -- I mean, they got a

3 license to sell under the Cohiba name in the '80s,

4 I think, but they didn't really get rolling until

5 maybe '97, if I recall correctly.  They had,

6 maybe, some studies before that, and there were

7 issues with counterfeits, counterfeit Cohibas in

8 the United States.  They may have had some studies

9 between '97 and 2000 and 2001.  And I recall that

10 the organization doing it said some of its

11 advertising wasn't very effective, and there was

12 confusion.

13             So there was concern about confusion

14 in the studies they did then.  And I assume, if

15 they were to do studies now or in the recent past,

16 it would contain some of the aspects of what was

17 in my study to determine how many people were

18 aware of Cohiba, where it was made and whether

19 they saw any connection.  So yeah, if they did

20 those studies, they would be very relevant to the

21 discussion we're having.

22        Q.   Are you familiar with the term "brand

23 equity"?

24        A.   Yes.

25        Q.   And what does that mean?
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1        A.   Brand equity, in broad terms, is what

2 the brand owns, the good will it owns, the

3 recognition it owns.  If I own the brand name

4 Pepsi, it has a lot of equity.  If I put that on

5 any product, what people feel about the brand in

6 total gets acquired by the line extension or

7 whatever it is.  It's the feelings and the

8 recognition that people have for a brand, which is

9 worth money.

10        Q.   Would you have liked to have seen

11 General Cigar's current internal assessment of the

12 brand equity of its Cohiba cigar?

13        A.   Yes, there are various aspects of it.

14 It's a little more complicated, because they have

15 the same name.  It's a brand name of another

16 product.  As I said, there is a tendency for

17 people to think there is connection, if you have

18 the same brand name, it must be owned by the same

19 company or have some kind of business connection.

20 It's very rare to find the same brand name on two

21 things in roughly the same category that are not

22 connected business-wise.

23             So their brand equity, a lot of it

24 could be their history.  The Cuban cigar history,

25 in fact, if you refer to documents in the past,
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1 and I think some of their general documents were

2 to take advantage, as I call it, of the mystique

3 or the value of the Cuban cigar.  If they could

4 take some of that and bring it to their product,

5 which they do by having the same brand name, that

6 is part of their brand equity.

7             MR. KRINSKY:  I have no further

8        questions.

9             MS. RODRIGUES:  Okay.

10             MR. KRINSKY:  And I think we should

11        take a ten-minute break.

12             MS. RODRIGUES:  That's fine.  I have a

13        few more questions, but I would like the

14        ten minutes anyway.

15             MR. KRINSKY:  Sure.

16             MS. RODRIGUES:  Great.  Thank you.

17

18             (Discussion held off the record.)

19

20             MR. KRINSKY:  I'm going to mark the

21        notes.

22

23             (Exhibit Ossip-11, TWO-PAGE DOCUMENT

24             CONTAINING HANDWRITTEN NOTES, marked

25             for identification.)
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1

2 BY MR. KRINSKY:

3        Q.   Mr. Ossip, please look at Exhibit

4 Number 11.  Are these the notes that you were

5 referring to and, in part, reading from earlier in

6 your testimony today?

7        A.   Yes.

8        Q.   Okay.  Thank you.

9             MR. KRINSKY:  Off the record.

10

11             (Discussion held off the record.)

12

13             (Recess taken.)

14

15 FURTHER EXAMINATION

16 BY MS. RODRIGUES:

17        Q.   Good morning, again, Mr. Ossip.

18        A.   Okay.

19        Q.   Mr. Krinsky just asked you a number of

20 questions about your reports, about material

21 outside of your reports, about recent material.

22 As you know, I've objected to many of those

23 questions.

24             In particular, Mr. Krinsky asked you

25 about Mr. Hacker's report.  And you, I believe,

Page 136

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1 mentioned, correct me if I'm mischaracterizing

2 anything, that Mr. Hacker made an assumption that

3 everyone reads and everyone is curious about

4 cigars.  Do you recall that?

5        A.   Yes, in general.

6             MR. KRINSKY:  I object to the

7        mischaracterization of his testimony.

8        Q.   Would you like to clarify that?

9        A.   He said, if you know there is an

10 embargo, therefore you know that there is no

11 connection between American sold Cohiba and Cohiba

12 sold in the rest of the world.  And I said that

13 wasn't necessarily so.  People have different

14 levels of interest and spend different levels of

15 time exploring questions that may interest them.

16        Q.   And how do you know that?

17        A.   Well, I can look in my previous study

18 and get some information and --

19        Q.   And how does your previous study --

20             MR. KRINSKY:  Wait.  You are

21        interrupting the witness's answer.

22        Q.   Would you like to complete your

23 answer?

24        A.   Yeah.  In my previous study, people

25 who had unknown levels of information said, you
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1 know, it has the same brand name, and therefore,

2 it's the same company or whatever, and they

3 needn't research it anymore.  And other people

4 were aware of the embargo, and said, to avoid the

5 embargo, they had it produced in other countries.

6        Q.   Did your previous study assess how

7 consumers become educated about the cigar market?

8 Was that the subject of that study, the 2001

9 study?

10        A.   No, it wasn't.

11             MR. KRINSKY:  When you say "study,"

12        are you referring to -- he did two studies.

13             MS. RODRIGUES:  I clarified that it

14        was the 2001 study.

15             MR. KRINSKY:  2001 study, meaning the

16        survey?

17             MS. RODRIGUES:  Survey, correct.

18        A.   But in my other write-up, and I was

19 asked about studies that General Cigar did, and

20 they reached the conclusion that Cohiba buyers, at

21 that time, which were probably buyers or smokers

22 of the Cuban cigar, were generally less

23 knowledgeable than cigar buyers, premium buyers in

24 general.

25        Q.   Well, --
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1        A.   Okay.  For whatever the reason.

2        Q.   Let's stop there, because I didn't get

3 an answer to my first question, which is whether

4 your 2001 study actually measured, in any

5 quantitative way, how consumers become educated

6 about premium cigars?

7        A.   No, it did not.

8        Q.   Did any of the studies that you

9 consulted in your subsequent report measure, in

10 any quantitative way, how consumers become

11 knowledgeable about premium cigars?

12        A.   How they become knowledgeable?

13        Q.   Sure.

14             MR. KRINSKY:  You are asking for his

15        recollection?

16             MS. RODRIGUES:  Yes.

17        A.   I don't recollect it was that

18 specific.

19        Q.   Okay.

20        A.   Let me amend that.

21        Q.   Sure.

22        A.   I think there was information in my

23 report about Cigar Aficionado, because my report,

24 one of them, also referred to an issue that was

25 involved in the case, which related to awareness
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1 of Cohiba in 1992, and that's when Cigar

2 Aficionado came out.  And it was information that

3 I summarized, from whatever the source, relating

4 to the importance of Cigar Aficionado to smokers

5 at the time when it came out, because it was

6 relevant to that issue.  So that appeared in the

7 report.

8        Q.   So at that time, being 25 years ago?

9        A.   Right.  When Cigar Aficionado --

10             MR. KRINSKY:  Objection.  What is 25

11        years ago?

12             MS. RODRIGUES:  At that time, 1992.

13        A.   1992.

14             MR. KRINSKY:  Oh, I'm sorry.

15        Q.   In your testimony a few moments ago,

16 you stated that, perhaps, there would be an

17 increase in the level of awareness of the Cuban

18 Cohiba.  Do you recall that?

19        A.   Yes.

20        Q.   What is the factual basis for that

21 opinion?

22        A.   Well, it's obviously my opinion, and

23 it derives partly from the fact that General Cigar

24 Cohiba has been around for another 15, 16 years

25 from when my study was done.  And if people search
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1 for information about that, they are told about

2 the Cuban cigar, because General Cigar wants to

3 take advantage of that heritage.  So as they

4 collect information about General Cigar Cohiba,

5 they find out about the Cuban Cohiba.  They become

6 aware of it.

7        Q.   But that doesn't itself indicate --

8             MR. KRINSKY:  Wait.  I'm really going

9        to object to counsel interrupting the

10        witness's answer.  If a question is asked,

11        the witness has to be given the opportunity

12        to give his full answer.  So I would

13        appreciate, Counsel, asking the question

14        and waiting for Mr. Ossip to answer the

15        question fully.

16        Q.   Did you complete your answer,

17 Mr. Ossip?

18        A.   Well, you know, depends on -- no.  It

19 depends on the time period.  If you are thinking

20 about recent times with President Obama trying

21 to -- changing the access to Cuban cigars, where

22 you can buy as many as you want, as long as you

23 are not going to sell them, I'm sure that probably

24 raised awareness.  And there might have been

25 newspaper articles that talked about buying, you
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1 know, Cuban cigars.  So at least, in the past

2 three quarters of a year, that might have affected

3 awareness of Cohiba, Cuban Cohiba.

4        Q.   Okay.  And previously, you said, if

5 people search for information about that, meaning

6 the General Cigar Cohiba, they are told about the

7 Cuban cigar, because General Cigar wants to take

8 advantage of that heritage.  So as they collect

9 information about the General Cigar Company and

10 they find out about the Cuban Cohiba, they become

11 aware of that.

12             The question I was going to ask was,

13 that, in itself, does not indicate confusion

14 though; isn't that correct?

15        A.   Right, it indicates awareness.

16        Q.   Awareness.  And you would have to

17 perform another study to determine whether any

18 number of the people who are aware of the Cuban

19 Cohiba are, in fact, confused about the source of

20 both brands?

21        A.   Right.

22             MR. KRINSKY:  Wait, wait.  Let me read

23        that question and see if I have an

24        objection.

25             I object to the question.  I think

Page 142

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1        it's too complicated.  I don't know what

2        you mean when you ask, "that, in itself."

3             MS. RODRIGUES:  Well, you can state

4        your objection, Mr. Krinsky.

5             MR. KRINSKY:  My objection is --

6             MS. RODRIGUES:  I want to caution you

7        about Rule 30.

8             MR. KRINSKY:  Thank you.  I don't know

9        what "in itself" refers to.  So I'm

10        objecting.

11             MS. RODRIGUES:  Okay.

12        A.   Okay.  Obviously, when I answer some

13 of these questions, it's my conjecture or opinion,

14 but that opinion is based on what experience I

15 obtained in this case and the answers I got in

16 studies I conducted or looked at.  And it also is

17 based on my history in working with confusion

18 cases and the importance of brand name in telling

19 people whether there is a connection or not, and

20 that continues.  That hasn't changed, and I think

21 that is, obviously, an essential point here,

22 because the names are the same.

23             And when you couple that with all the

24 information people get, which couples the General

25 Cigar brand with the Cuban brand and talks about
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1 worldwide acceptance, worldwide acceptance does

2 not mean acceptance of a brand that is only

3 available in the United States.

4             So my opinion is based upon what I've

5 looked at and also based on knowledge of the

6 effect of some of the facts in this case on the

7 extent to which people could be confused.

8        Q.   Why do you usually perform a Google

9 search?

10        A.   Pardon?

11        Q.   What's the reason why you would

12 usually perform a Google search?

13             MR. KRINSKY:  Are you asking him or

14        people in general?

15        Q.   Let's start with you, personally.

16        A.   I don't know.  Recent searches I've

17 done is I've seen some abbreviations or initials,

18 and I didn't know what they meant.  So I looked

19 them up in Google.  If someone says LOL, what does

20 that mean, lots of luck or something else.  So

21 I've looked that up.

22             I looked up information about

23 companies, what business are they in.  The depth

24 of my search depends on whether I get the

25 information I want topline or not.  I will look up
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1 people.  I will go to intelius.com and look up

2 people.

3        Q.   So you use Google to get more

4 information about a topic?

5        A.   Yeah, sometimes.

6        Q.   Is that fair to say?

7        A.   Just to learn what it means or what

8 business a company is in, find out a person's age

9 or location or what's happening.  At my age, I

10 will look up obituaries to see if my friends are

11 still alive that I haven't been in contact with.

12        Q.   Do you ever go to Google and just

13 stare at the hit page and not click on anything

14 else?

15        A.   No, I obviously click on something,

16 you know.  The first things are usually ads, and

17 you try to find a topic that is very relevant.

18 You know, I don't know if I'm mistaken or not,

19 when I looked up Cohiba or something like that,

20 there were, like, 32 million references.  And I

21 know people don't get past page 2, you know,

22 unless they are lawyers.

23        Q.   What about in your professional

24 opinion, why do people use Google?

25        A.   Why do they use Google?
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1        Q.   Yeah.

2        A.   To find out information.  Now, I've

3 been involved in a case involving just what we're

4 talking about.  And people look at Google, they

5 look at some of the entries on the screen, and

6 sometimes they make assumptions just based on

7 that, and sometimes they look deeper, obviously,

8 until it hits what they want.  It depends on the

9 individual.

10        Q.   What was the case that you were

11 involved in that you were just referencing?

12        A.   American Blinds versus Google.

13        Q.   What was the issue in that case?

14        A.   The issue was that American Blinds was

15 the name of a company that sold blinds.  It didn't

16 relate to blinds made in America.  When you put

17 American Blinds into Google, you get lots of ads

18 for companies that sold blinds but did not sell

19 American blinds.

20             So I did a study to find out what

21 people clicked on initially and what they thought

22 when they went to the site.  And the net of it was

23 that a significant proportion of people who would

24 be, theoretically, looking for American blinds

25 clicked on sites where they thought they could buy
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1 or get information about American blinds, and they

2 couldn't on those sites.

3             So that was the issue, and American

4 Blinds won on that issue but did not proceed to

5 follow it up, because it would cost them too much

6 money to fight Google.

7        Q.   But you were assessing what people

8 clicked on and not whether they clicked through at

9 all?

10        A.   It was, essentially, what they clicked

11 on.  Because the issue became initial interest

12 confusion.  And I mentioned that but in a

13 different vein yesterday.  If I click on a site

14 thinking I can find American Blinds, and then I

15 see these other blinds, I may say, hey, these look

16 pretty good, and I may never go back and look

17 through American Blinds.

18             So it became an initial interest and

19 confusion issue, too.  There the assumption was,

20 you were looking to buy something, not just

21 looking for information.

22        Q.   Okay.  Looking at Ossip Exhibit 9

23 again, should be in your pile here, this is the

24 Google search you printed out?

25        A.   Yes.
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1        Q.   Is that correct?  Okay.

2             And do you want to type in that same

3 Google search here.

4        A.   Okay.

5             MR. KRINSKY:  Can we identify, for the

6        record, what --

7             MS. RODRIGUES:  Sure.  I have placed

8        an iPad in front of the witness.  And I

9        have the Google screen open.  And I've

10        instructed the witness to type in the same

11        search that he did in the Google printout

12        marked as Exhibit 9, which is "Cohiba

13        cigars."

14             MR. KRINSKY:  Whose iPad is it?

15             MS. RODRIGUES:  This is my iPad.  I

16        cleared the cache and cookies while we were

17        on the break.

18        A.   Cohiba cigars is showing already, but

19 I will type it in.

20        Q.   And do you see a list of results?

21        A.   Do I see the results?  Yes.

22        Q.   Let's take a screenshot of this.

23             MS. RODRIGUES:  For the record, I have

24        spoken with our reporter today.  And I am

25        going to be emailing everything we
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1        screenshot to the reporting company so that

2        they can compile it all as Exhibit 12.

3

4             (Exhibit Ossip-12, 29-PAGE DOCUMENT

5             CONTAINING SCREENSHOTS FROM MS.

6             RODRIGUES'S IPAD, marked for

7             identification.)

8

9        A.   Now, it is my understanding, based on

10 my previous involvement in this Internet case,

11 that the screens may change from one area to

12 another and from one time to another.  So the

13 screen you are showing me could be different than

14 the screen --

15        Q.   It could be.  I agree with that.

16        A.   -- I looked at a day or two ago.

17        Q.   Sure.  If you scroll down further, I

18 just want to capture all of the results.  If you

19 scroll down further, and then we'll take another

20 image.  So if you can stop right here, I don't

21 think that was on the prior page.

22        A.   Okay.

23        Q.   Okay.  Let's go down a little more,

24 and we'll try to capture what is below this entry.

25        A.   Further?
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1        Q.   I think that's --

2        A.   That is where it ended.

3        Q.   Yep.  Okay.

4        A.   Okay.

5        Q.   And there are some related searches,

6 and then we're at the bottom.  So I'll take one

7 more screenshot.  Is that all right with you?

8        A.   Okay.

9        Q.   Okay.  Great.  Go back up to the top

10 again.  All right.  And the first site that comes

11 up, I believe you testified that you thought that

12 was General Cigar's site.  Do you see that site?

13 It says cohiba.com?

14        A.   It said cohiba.com on my version.

15        Q.   And on the iPad, does it just say

16 "Cohiba"?

17             MR. KRINSKY:  What was the question?

18        A.   It doesn't say any "dot com."  It just

19 says "Cohiba."  You don't know whether that is a

20 site.

21        Q.   Okay.  Do you want to click through

22 that site.  And that takes you to cohiba.com;

23 right?

24        A.   Right.

25        Q.   Okay.  I'm just going to take a
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1 screenshot of that.  It's probably the most

2 awkward thing I've done in a deposition.

3             We're going to go back.  The next

4 site, what do you see there?

5        A.   Cohiba cigars, finest Cuban cigars.

6 Finest Cuban cigars.

7        Q.   It looks like that one is not on your

8 site.  It pulled up for mine, but not yours.

9        A.   It is.

10             MR. KRINSKY:  It is.

11        A.   But it's a dot com.  It's third.

12        Q.   You are right.  You are right.

13        A.   Do you want me to click on it?

14        Q.   Please click through, yeah.  And let's

15 take a screenshot of this.  And if you can scroll

16 down that page, let me know if you see any Red Dot

17 Cohibas at all.

18        A.   No, I do not.

19        Q.   Okay.  Let's go back to the search

20 page again.

21        A.   Okay.

22        Q.   And what is the third site that you

23 see there?

24        A.   JR.

25        Q.   Okay.  Why don't you click through
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1 that.

2        A.   (Witness complying.)

3        Q.   All right.  And what do you see?

4        A.   I see Cohiba.

5        Q.   Okay.  Which one?

6        A.   General Cigar.

7        Q.   Okay.  Let's take --

8        A.   Some with country names and some

9 without.

10        Q.   Okay.

11        A.   And some with silver horizontal

12 stripes, what I would call horizontal stripes.

13             MR. KRINSKY:  I'd like to look at

14        this.

15             MS. RODRIGUES:  That's fine.  I'd like

16        to take a screenshot of it.

17             MR. KRINSKY:  I'd like to look at it

18        now.

19             MS. RODRIGUES:  Okay.

20             MR. KRINSKY:  Okay.  Thank you.

21             MS. RODRIGUES:  Yep.

22        Q.   All right.  Let's take an image of

23 that.  All right.  Under the banner where it says

24 "Cohiba cigars," and it has the General Cigar

25 Cohiba logo, you see a short summary of the cigar.
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1 Do you see that?

2        A.   Yes, I do.

3        Q.   Do you see any reference to Cuba in

4 that summary?

5        A.   No.

6        Q.   Okay.  And before, you mentioned a

7 page from JR Cigars that you felt was confusing or

8 misleading?

9        A.   Yeah.

10        Q.   Do you know how to access that page

11 from where you are right now?  Can you find it?

12        A.   I don't know.  How do I get to

13 Cohibas?

14        Q.   So let me make a screenshot of this,

15 and I also want to make a comment for the record.

16 So the record reflects that -- what did you click

17 on to get here?

18        A.   The Blending Room.

19        Q.   Okay.  So you clicked on the Blending

20 Room.  And you just searched Cohiba?

21        A.   That is what I just put in.

22        Q.   On the Blending Room page.  I'm just

23 narrating for the record.

24        A.   Yeah.

25        Q.   Okay.
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1        A.   "A sterling new line extension to one

2 of the world's most famous brands.  Cohiba Blue

3 cigars come proudly displayed in eye-catching

4 bright blue boxes.  Inside you will find 20

5 flawless parejos covered in gorgeous silky smooth

6 wrappers atop a three-nation," but it's an

7 extension to one of the -- a line extension to one

8 of the world's most famous brands.

9        Q.   Is that the same page that you

10 mentioned earlier with the whole history of the

11 Cuban Cohiba?  I'm going to take a screenshot of

12 this while you look at your notes.  Okay?

13        A.   Yes.

14             No, it's different.

15        Q.   Okay.  Can you access that page.  Can

16 you find it for me?

17        A.   I don't know, because pages change.  I

18 accessed it when I copied it, but I don't know.

19 Let's try this.

20             MR. KRINSKY:  I'd like the witness to

21        indicate what he clicked on and what the

22        text is that he was brought to.

23             MS. RODRIGUES:  Okay.

24        Q.   So you clicked on?

25        A.   I clicked on the previous page in
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1 order to get to the rest of the sentence.  And the

2 rest of the sentence talks about "a three-nation

3 blend of the finest aged binder and filler to

4 tobaccos."  It doesn't give the nations.  Then it

5 talks about the cigar itself.

6        Q.   Okay.  Let's take a screenshot of

7 that, but that is still not the page you reference

8 in your notes?

9        A.   That's right.

10        Q.   Okay.  If you want to go back and keep

11 trying to locate that page, I'll let you do that.

12        A.   Which page?

13        Q.   The page that you referenced in your

14 notes.

15        A.   The page may no longer exist.  These

16 things change.

17        Q.   From 6/28 to 6/30, you think the page

18 disappeared?

19        A.   I don't know if it's from 6/28.

20        Q.   Right.  I don't want to misrepresent

21 your testimony.

22        A.   I could have gotten it the week

23 before.  I didn't look, to get this image.  So I

24 don't know whether that page exists.  Also, I had

25 mentioned before that you can make an assumption
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1 that the knowledge today is a function of

2 everybody looking on the Internet and reading

3 magazines today.  But knowledge of an individual

4 about the topics of interest is something they

5 acquire and accumulate over time.  Okay.

6             I may know the true story of the two

7 brands, but I may have learned that ten years ago.

8 Likewise, I may have learned -- gotten the

9 impression ten years ago that they were connected,

10 and I haven't changed my impression.  So looking

11 at something today or yesterday doesn't tell the

12 whole story, because it's an accumulation of

13 knowledge.  And I know from my previous

14 experience, pages change, and it changes -- it's

15 different in different parts of the country.

16        Q.   I understand.

17             MR. KRINSKY:  You are interrupting

18        the witness.

19             MS. RODRIGUES:  Well, actually, he

20        didn't answer any question that I actually

21        asked.  So I think, in this instance, I'm

22        entitled to interrupt.

23             MR. KRINSKY:  No, I don't think you

24        are.  You can object to it and move to

25        strike, but you cannot interrupt.

Page 156

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1             MS. RODRIGUES:  And I will reserve my

2        right to do that.  I'll move to strike the

3        previous testimony.

4             THE WITNESS:  Okay.

5        Q.   Let's go back to the Google page.  So

6 scrolling down, do you see the page that you

7 referenced in your notes?  Just let me know.

8        A.   Okay.  I find things here which --

9        Q.   Is that --

10        A.   -- would support confusion, as I read

11 it, about the U.S. ban on Cuban cigars comes to an

12 end.

13             MS. RODRIGUES:  Motion to strike.

14        Q.   That is not my question.  Scrolling

15 down, do you see that page that you referenced in

16 your notes?

17        A.   Did I see that page?

18        Q.   Yes.  It's a yes or no question.

19        A.   No.

20        Q.   Okay.  So if it's on there, it may be,

21 it may not, you have to, kind of, dig for it; do

22 you agree with that?

23             MR. KRINSKY:  Counsel is testifying.

24        You have to ask a question.

25        Q.   Do you agree that if that page exists
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1 on JR Cigars, that you have to dig around for it?

2        A.   I don't understand your question.

3        Q.   If you type Cohiba cigars -- we typed

4 "Cohiba cigars" into the Google search, and we got

5 Cohiba page on jrcigars.com; right?  Then in order

6 to find the page that you were referencing, you

7 had to click through a link to the Blending Room,

8 perform a separate search, and then a number of

9 links popped up.  And we are still -- we don't see

10 the article that you referenced; is that accurate?

11 Is that an accurate summary of what we just did?

12        A.   Yes, except I don't know how I got to

13 the Blending Room.  It might have been a specific

14 entry when I looked for that particular one.  So I

15 don't know.

16        Q.   Okay.  Let's go back to the main

17 Google search.  And if you could go to the next

18 link, buy authentic Cohiba Cuban cigars online.

19        A.   This buy authentic Cuban cigars

20 online?

21        Q.   Yep.

22        A.   You want me to click that?

23        Q.   Click through that, please.

24        A.   (Witness complying.)

25        Q.   And let's take a screenshot of that.
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1 Do you mind if I grab it.

2        A.   Yep.

3        Q.   Thank you.  Okay.  Under where it says

4 "Cohiba cigars," can you read the first sentence.

5        A.   "Cohiba is the flagship brand of

6 Habanos.  It was created in 1966 for President

7 Fidel Castro and was made at the then top secret

8 but now world famous El Laguito factory.  At

9 first, it was only seen outside Cuba as gifts for

10 heads of state and visiting diplomats.  Since

11 1982, Cohiba has been available in limited

12 quantities to the open market."

13        Q.   It references Habanos; is that right?

14        A.   There it does.

15        Q.   All right.  Let's go back.  Under

16 that, you see a lot of other question; right?  It

17 says, "People also ask," and there is a list of

18 four questions that popped up; right?  Could you

19 press the drop-down menu for the first question,

20 which is "Are Cohiba cigars from Cuba."

21        A.   "Cohiba is a brand" --

22             MR. KRINSKY:  Okay.  She hasn't asked

23        you a question yet.

24             THE WITNESS:  I'm sorry.

25        Q.   Let's take a screenshot of that.
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1        A.   Okay.

2        Q.   Could you read that into the record,

3 please.

4        A.   "Cohiba is a brand for two kinds of

5 premium cigar, one produced in Cuba for Habanos

6 S.A., the Cuban state-owned tobacco company, and

7 other produced in the Dominican Republic for U.S.

8 based General Cigar Company," and et cetera.

9        Q.   Okay.  And the next entry is the

10 Wikipedia page; do you agree with that?

11        A.   Say it again.

12        Q.   The next entry after the four

13 questions --

14        A.   Is Wikipedia.

15        Q.   -- is Wikipedia; right?

16             MR. KRINSKY:  She hasn't asked you to

17        do anything.

18             MS. RODRIGUES:  The witness just

19        clicked through to Wikipedia.

20             MR. KRINSKY:  That may be.  But what's

21        your direction or question?

22             MS. RODRIGUES:  Let's take a

23        screenshot of that.

24        Q.   Can you read the first paragraph

25 there.
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1        A.   "Cohiba is a brand for two kinds of

2 premium cigar, one produced in Cuba by Habanos

3 S.A., the Cuban state-owned tobacco company, and

4 the other produced in the Dominican Republic for

5 U.S. based General Cigar Company.  The name Cohiba

6 derives from the Taino word for 'tobacco.'"

7        Q.   Let's click through the next link as

8 well, which is Cohiba cigars, buy Cuban cohibas

9 online.  Can you do that for me.

10        A.   Okay.

11        Q.   And what do you see at the top of the

12 page?

13        A.   You mean starting here?

14        Q.   Yeah.

15        A.   The design of Cohiba, Habana, Cuba

16 cigars.

17        Q.   The Cuban Cohiba design?

18        A.   Right.  And then it says "Cigars

19 brand, Cohiba."

20        Q.   Okay.  Let's take a screenshot.  Okay.

21 Great.  I'll put this away for the time being.

22             So if you use Google to get

23 information about a product, is it safe to say

24 that you can get information that there are two

25 separate brands on a Google search?
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1        A.   No, it all says it's one, it's a

2 brand --

3        Q.   And --

4        A.   -- with two versions, or one made here

5 and one made there.  It only says --

6        Q.   By two different companies?

7        A.   -- a brand.

8             MR. KRINSKY:  You are interrupting the

9        witness again.

10        A.   It only says it's a brand.

11        Q.   But it --

12        A.   It does not say it's two brands.

13 Okay.  It's Cohiba is a brand for two kinds of

14 cigars or made in two places.

15        Q.   But it does say there are two

16 different companies; is that correct?

17        A.   In terms of being produced, yeah.

18        Q.   Okay.  You mentioned before, and

19 again, I'll give you the opportunity to clarify,

20 but that consumer source of information is what

21 they get online or on the packages that they

22 receive; is that correct?  You can clarify it.

23        A.   Those are two sources, yeah.

24        Q.   Okay.  What other sources?  You

25 mentioned tobacco stores.  Anything else?
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1        A.   Well, newspapers, magazines,

2 conversations with friends, relatives, associates,

3 Facebook and other -- Instagram, whatever.

4        Q.   You mentioned the packages they get in

5 the mail, too?

6        A.   Well, if they order or buy in a store,

7 they get a package, and it depends what appears on

8 the package.

9        Q.   Have you inspected any packages

10 relating to or put out by either General Cigar or

11 Cubatabaco or Habanos for Cuba cigars?

12        A.   Recently?

13        Q.   Yes.

14        A.   No.  I've inquired about it.

15        Q.   What does that mean?

16        A.   I've asked whether there was a

17 disclaimer on the current box or package.  I was

18 told there wasn't.

19        Q.   Other than that, did you make any

20 further inquiries?

21        A.   No, other than looking at the boxes

22 that appear on websites I looked at.

23        Q.   Do you know if country of origin

24 appears on cigar boxes?

25        A.   I believe so.
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1        Q.   Did you do anything since yesterday to

2 prepare for today's deposition?

3        A.   Did I do anything?

4        Q.   Yep.

5        A.   I took a quick glance at Mr. Hacker's

6 report to refresh my memory on that.

7        Q.   Anything else?

8        A.   I looked at my report to refresh my

9 memory about some of the numbers I cited earlier

10 today.

11        Q.   Anything else?

12        A.   I made a copy of this.

13             MR. KRINSKY:  Referring to?

14             MS. RODRIGUES:  Exhibit 11.

15        A.   Yeah, Exhibit 11.  I don't recall if I

16 did anything else.

17        Q.   Okay.  Did you speak with counsel?

18        A.   Did I speak with counsel?

19        Q.   Uh-huh.

20        A.   About anything relevant to the case?

21        Q.   Well, let's start with, did you speak

22 with counsel?

23        A.   Well, we were in the same cab.

24        Q.   Did you speak with counsel about

25 anything relevant to the case?
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1        A.   No.  Counsel said we can't discuss

2 anything.

3        Q.   Okay.  That is my assumption, but I'm

4 entitled to ask.

5        A.   Okay.  You sure are.

6             MS. RODRIGUES:  I have no further

7        questions.

8             MR. KRINSKY:  Let me use your -- the

9        same iPad that you examined the witness on,

10        and if you can bring us to google.com.

11             MS. RODRIGUES:  Okay.  Let me do that.

12             MR. KRINSKY:  I asked counsel to show

13        the witness -- hand the witness her iPad

14        again.

15

16 FURTHER EXAMINATION

17 BY MR. KRINSKY:

18        Q.   I'd like you to delete the current

19 search, and put in -- retype "Cohiba cigars" as a

20 Google search term.

21        A.   Start over, is that what you are

22 saying?

23        Q.   Uh-huh.  And is this the same -- a

24 screen has come up.  Is this the same screen that

25 you got when you did it at opposing counsel's
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1 request?

2        A.   Well, I'm not sure about the first

3 entry.  It doesn't look the same.

4        Q.   Okay.  Can we take a screenshot of

5 this.

6             MS. RODRIGUES:  Uh-huh.

7        Q.   The first item --

8             MR. KRINSKY:  If I could just do this

9        quickly, it would be easier than asking the

10        witness, but if you want to correct me.

11        Q.   Just to identify the first item that

12 comes up, there are no ads on the top; is that

13 correct?

14        A.   This is an ad.

15        Q.   What is an ad?

16        A.   Finish smoking, dash, the truth.com,

17 that is an ad.

18        Q.   Okay.  And then the next item is

19 Cohiba cigars, experience luxury?

20        A.   Experience luxury.

21        Q.   Cohiba?

22        A.   Right.

23        Q.   And then next item is Cohiba cigars,

24 JR Cigars; is that correct?

25        A.   Yes.
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1        Q.   Can you click on that?

2        A.   (Witness complying.)

3        Q.   Okay.  And there is an image that

4 comes up, is that correct, which includes your

5 ability to go to JR Blending Room; is that

6 correct?

7        A.   Yes.

8        Q.   Okay.  Can you click on that.

9        A.   (Witness complying.)

10        Q.   And could you type in -- then you come

11 to the JR Blending Room; is that correct?

12        A.   Yes.

13        Q.   Can you type in "Cohiba."

14        A.   (Witness complying.)

15        Q.   And the second item, --

16             MR. KRINSKY:  Can we take a screenshot

17        of this, please.

18             MS. RODRIGUES:  Uh-huh.

19        Q.   And the second -- what's the first

20 item?  Will you read the first item that appears?

21        A.   "Top ten rich and famous cigars:

22 Famous cigars for famous people."

23        Q.   What is the next item under that?

24        A.   Cohiba Blue.

25        Q.   Okay.  And Cohiba Blue is a General
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1 Cigar product; is that your understanding?

2        A.   Yes.

3        Q.   And would you read what appears

4 underneath that?

5        A.   "June 5, 2017, A sterling new line

6 extension to one of the world's most famous

7 brands.  Cohiba Blue cigars come proudly displayed

8 in eye-catching bright blue boxes.

9        Q.   What is a line extension?

10        A.   That is an additional variety or size

11 of a product that's the same as its base brand.

12 Would be like Diet Coke was a line extension.

13        Q.   Is a line extension -- is a product

14 that is in a line extension made by the same

15 company as makes other products in that line?

16             MS. RODRIGUES:  Objection to form.

17        A.   Yes.  A line extension of a brand

18 continues that brand with another variety.  If you

19 refer to a line extension within a company, which

20 is less common usage, it means that company is

21 putting out another product or version of a

22 product that they have.  Typically, a line

23 extension relates to a brand.

24        Q.   Would Diet Coke be a line extension of

25 Coke?
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1        A.   Yes Coca-Cola.

2        Q.   Would American Express Gold Card be a

3 line extension of American Express Green Card?

4        A.   Yes.

5        Q.   And would American Express Black Card

6 be a line extension of American Express Green

7 Card?

8        A.   Yes.

9        Q.   And Platinum Card would be a line

10 extension of American Express Green Card?

11        A.   Yes.

12        Q.   And referring you back then to the

13 text under Cohiba Blue, is it your understanding

14 that General Cigar Cohiba is sold outside of the

15 United States?

16        A.   No, it's my understanding it's not.

17        Q.   Is it your understanding that Cuba

18 Cohiba is sold throughout the world?

19        A.   Except the United States.

20        Q.   Is it your opinion that a significant

21 number of people would read this text as

22 indicating that Cohiba Blue is a line extension of

23 the Cuban Cohiba?

24             MS. RODRIGUES:  Objection to form.

25        Lacks foundation.
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1        A.   Can I answer it?

2        Q.   Yeah.

3        A.   Yes, it's a line extension of the

4 world's -- one of the world's most famous brands,

5 and Cohiba Cuba is one of the world's most famous

6 brands.

7        Q.   And looking down to the third item

8 that appears on this screen, what does it say?

9        A.   "Cigarillos:  Get to know them, get to

10 love them."

11        Q.   What is the fourth item?

12        A.   "La Estrella Cubana Connecticut."

13        Q.   What is the fifth item?

14        A.   "La Estrella Cubana Habano."

15        Q.   Can you scroll down, and what is the

16 next item underneath that?

17        A.   "Cohiba Macassar."

18        Q.   And what is the next item underneath

19 that?

20        A.   "U.S. ban on Cuban cigars comes to an

21 end."

22        Q.   That is the headline?

23        A.   That's the headline.

24             MR. KRINSKY:  I'm sorry.  Can we take

25        a screenshot of this.
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1             MS. RODRIGUES:  Uh-huh.

2        Q.   Would you read the text that appears

3 on this screen under that heading?

4        A.   Under the U.S. ban heading?

5        Q.   Yes.

6        A.   "October 27, 2016, For centuries,

7 premium handmade Cuban cigars have been considered

8 the best in the world due to having the perfect

9 environment for growing cigar tobacco, impeccable

10 craftsmanship, and the intense, earthly flavors

11 that the smoke provides.  These top-quality

12 sticks, although costly," and you have to click to

13 read more.

14        Q.   After "although costly," are there

15 three dots?

16        A.   Yes.

17        Q.   And to read more, you have to click

18 what?

19        A.   "Read more."

20        Q.   Can you click "read more."

21        A.   (Witness complying.)

22             MR. KRINSKY:  Okay.  Let's take a shot

23        of this screen.

24        Q.   And what is the headline of the

25 material that appears on that screen?
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1        A.   "U.S. ban on Cuban cigars comes to an

2 end."

3        Q.   Is there period, exclamation point?

4        A.   Exclamation point.

5        Q.   Okay.  Directing your attention to the

6 first, second, third -- to the fifth paragraph,

7 I'd like you to read that fifth paragraph and also

8 draw your attention to the parenthetical.

9        A.   Yes.

10        Q.   Appearing in that fifth paragraph.

11        A.   "After smoking your stash of premium

12 Habanos, will you be spoiled for life?  Honestly,

13 we don't think so, because even though they are

14 unique in taste, the improvement of cigar

15 production in Honduras, the Dominican Republic and

16 Nicaragua (where all of the above brands are also

17 made) has increased so exponentially in the last

18 couple of decades, you will find almost no

19 difference in overall quality and construction."

20        Q.   Does that text have any significance

21 for the initial confusion, in your opinion?

22        A.   I think it does.  If brand means to

23 many people what I've said it does, that if they

24 have the same brand name, you have a connection,

25 if that is what it means to you, this says that

Page 172

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1 those brands, including Cohiba, are produced in

2 Cuba and in other countries.

3        Q.   And does it have any significance as

4 to the question of confusion as to association?

5        A.   Again, it says it's the same brand.

6 So that's the association.

7        Q.   Okay.  And let's go back.  Go back to

8 the prior screen.  And could you continue to

9 scroll down.

10        A.   I'm sorry.  I shrunk it.

11             MS. RODRIGUES:  It's okay.

12        Q.   And after "U.S. ban on Cuban cigars

13 comes to an end," what is the next item?

14        A.   "Weekly cigar roundup 31: Something

15 new is on the way."

16        Q.   And the item after that?

17        A.   "The amazing Macassar cigar from

18 Cohiba."

19        Q.   And would you please read the text

20 that appears.

21        A.   "October 18, 2016, Introducing

22 Macassar, an exciting new release from the famous

23 Cohiba company.  This ultra premium masterpiece,

24 handmade in the Dominican Republic by General

25 Cigar draws its name from the rare wood that is
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1 exquisite but difficult to procure, just as," dot,

2 dot, dot.

3             MR. KRINSKY:  Can we have a screen

4        shot of this.

5             MS. RODRIGUES:  Uh-huh.

6        Q.   And I draw your attention to the

7 phrase in this text "the famous Cohiba company."

8 In your opinion, does that have any -- the use of

9 that phrase have any significance for the question

10 of confusion?

11             MS. RODRIGUES:  Objection.

12        A.   I think it does, because I think, to

13 me, it is saying that there is a Cohiba company,

14 "the famous Cohiba company."  It's talking about a

15 company called Cohiba, like there is one.

16        Q.   And does this suggest that a single

17 company produces different Cohiba products?

18        A.   It suggests to me that the famous

19 company produces various cigars with the Cohiba

20 name on the cigars.

21        Q.   And does it suggest that there is one

22 company that produces Cohiba named cigars?

23             MS. RODRIGUES:  Objection.

24        A.   To me, it implies there is one company

25 that markets them and/or produces them, whatever
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1 the consumer thinks a company does.

2        Q.   Okay.  Could you scroll down, please.

3 Could you scroll down so we get a totally new

4 screen.

5        A.   (Witness complying.)

6        Q.   Okay.  Thank you.

7             MR. KRINSKY:  Can we have a screenshot

8        of this, please.

9             MS. RODRIGUES:  Uh-huh.

10             MR. KRINSKY:  Thank you.

11        Q.   And can you scroll down to the next

12 screen.  To do that, you hit number --

13        A.   2.

14             MS. RODRIGUES:  The witness just hit 2

15        to go through to a separate screen?

16             MR. KRINSKY:  Hit number 2 to go to

17        the next page, is that how we can refer to

18        it?

19             MS. RODRIGUES:  Yeah.

20             MR. KRINSKY:  Okay.  Can we take a

21        screenshot of this.

22        Q.   And what is the first item under on

23 this screen?

24        A.   "Cohiba Behike."

25        Q.   And can you read the text that appears
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1 underneath that.

2        A.   "July 14, 2016, This year, the cigar

3 world was abuzz with the celebration of the 50th

4 anniversary of Cohiba.  During the XVIII Habanos

5 Festival, Cohiba released two highly exclusive

6 lines to commemorate half a Century of luxury

7 cigar making.  These two cigars," dot, dot, dot.

8        Q.   Is it correct that the remaining items

9 on this screen; one, two, three, four, five, refer

10 to Cuba in some way?

11        A.   Yes, to a festival.

12        Q.   And can we screen down, go screen

13 down.

14        A.   (Witness complying.)

15             MR. KRINSKY:  And can we take another

16        screenshot, please.

17        Q.   And can we scroll down to another --

18        A.   Another page?

19        Q.   And is there -- on this screen, are

20 there items that refer to Cuba?

21        A.   Well, first one says, "Holy smokes,

22 we're going to Cuba, by Steve Nathan."

23             Then there is "Cigar Aficionado top

24 25," but the word "Cuba" is not mentioned in the

25 two sentences that appear.
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1             The third one, "The history of

2 Davidoff, part 4."  There is a reference to Cuba.

3        Q.   And the next one?

4        A.   "The history of Davidoff, part 3."

5        Q.   And the next one?

6        A.   "Black and mild."

7        Q.   Okay.

8        A.   "An affordable fast smoke."

9        Q.   Okay.  Any reference to Cuba there?

10        A.   Not in the two lines.

11        Q.   The next one?

12        A.   No reference.  "Best 10 cigars to give

13 as a gift on a budget."

14        Q.   Okay.  The final one on this screen?

15        A.   "The shapes and sizes of Habanos."

16        Q.   Can you scroll down to the next

17 screen.

18        A.   (Witness complying.)

19        Q.   And how many items are on this screen?

20        A.   There are three.

21             MR. KRINSKY:  Can we take a

22        screenshot.  I'm sorry.

23             MS. RODRIGUES:  Uh-huh.

24        Q.   And what is the third -- what is the

25 second item heading?
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1        A.   "The 10 best Cuban cigars."

2        Q.   And what is the item underneath that?

3        A.   "History of Cohiba."

4        Q.   Okay.  And can you click on that.  And

5 when you click on that, have you seen this -- can

6 you describe what the title of this page is, the

7 way it appears?

8        A.   "JR The Blending Room."

9        Q.   And then underneath?

10        A.   "Home to Cuban cigars, the history of

11 Cohiba."

12        Q.   And underneath that, there is an image

13 of what?

14        A.   An image of Cohiba cigars Republica

15 Dominicana.

16        Q.   Have you seen this page before?

17        A.   I believe I have, the side pictures

18 may have been different.  I have no idea.

19        Q.   Okay.  Let's go back.

20        A.   Go back?

21        Q.   Yep.  You do it.

22        A.   (Witness complying.)

23        Q.   Okay.  And we're at the end of page 2;

24 is that correct?

25        A.   Yes.
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1        Q.   And can you hit page 3?

2             MS. RODRIGUES:  You are clicking

3        through another link to the next page?

4             THE WITNESS:  Next page, yes.

5             MS. RODRIGUES:  Okay.

6        Q.   What is the first item there?

7        A.   "The opening of the U.S. Embassy."

8        Q.   Okay.

9             MR. KRINSKY:  Can we take a screenshot

10        of that.  I'm sorry.  Thank you.

11        Q.   And can you -- and what is the -- and

12 can you scroll down to the next screen.

13        A.   (Witness complying.)

14        Q.   Okay.

15             MR. KRINSKY:  Can we take a screenshot

16        of that.

17        Q.   And can you scroll down to the next

18 screen.

19        A.   (Witness complying.)

20        Q.   And is there any further pages to go

21 to?

22        A.   It doesn't indicate any, no.

23        Q.   Okay.

24             MR. KRINSKY:  If we could ask counsel

25        to take us back to where we began.
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1             MS. RODRIGUES:  I assume you mean the

2        Google search.

3             MR. KRINSKY:  Yeah.

4             MS. RODRIGUES:  Okay.  I'll put on the

5        record that I had to tap back five times to

6        get to that search.

7        Q.   Okay.  Could we scroll down.

8        A.   (Witness complying.)

9        Q.   Okay.  Can we scroll back up.

10        A.   (Witness complying.)

11        Q.   Thank you.  And could you delete the

12 search term.

13             MS. RODRIGUES:  Do you want to just

14        delete the search term?

15             MR. KRINSKY:  Yeah.

16             MS. RODRIGUES:  Okay.  It's blank now.

17        Q.   Okay.  Can you type in "Cohiba cigars"

18 again.

19        A.   (Witness complying.)

20        Q.   Now, is this the same page as -- when

21 you typed the search term, is this the same page

22 that you saw before?

23        A.   No, the first entry disappeared.

24             MS. RODRIGUES:  That being the stop

25        smoking ad?
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1             THE WITNESS:  Yeah.

2             MR. KRINSKY:  Can you take a

3        screenshot of that.

4             MS. RODRIGUES:  Uh-huh.

5        Q.   Okay.

6             MR. KRINSKY:  You can return the iPad.

7        Q.   Now, you testified earlier concerning

8 a case in which you did a study that involved

9 American Blinds and Google.  Do you recall that?

10        A.   Yes.

11        Q.   Okay.  In that case, when -- did I

12 understand you correctly that when someone typed

13 in the search term "American Blinds" in Google,

14 some advertisements for the sale of blinds came up

15 on the screen; is that correct?

16        A.   Yes.

17        Q.   And how do those -- and the people,

18 the companies that were -- those were people --

19 those were ads of companies that were selling

20 blinds; is that correct?

21        A.   Yes.

22        Q.   And do they pay Google in order to

23 place their ads on the Google page?

24        A.   Yes.

25        Q.   Is it a frequent practice, in your
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1 understanding, that companies pay Google to have

2 their advertisements for their products appear on

3 Google pages?

4        A.   Yes.

5        Q.   From your research, is it your

6 understanding that substantial sums are paid to

7 Google for that?

8        A.   Yes.

9        Q.   Is it your understanding that Google

10 is used by consumers to find products to buy?

11        A.   Yes.

12        Q.   Is it your understanding that

13 companies pay Google to place their material high

14 on the items that appear in response to a Google

15 search?

16        A.   Yes.  I believe you bid on a position,

17 and the higher the position, the more you pay for

18 the clicks, however the rate is determined.

19        Q.   Is it your understanding that this is

20 a big business for Google?

21        A.   That is their business, essentially.

22        Q.   In your preparation for this

23 deposition, did you observe any General Cigar

24 boxes for Cohiba online?

25        A.   I looked at the boxes that appeared in
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1 my report, which were boxes used 17 years ago, and

2 I did see the boxes that might appear on the

3 sites.

4        Q.   I'm sorry.  Go ahead.

5        A.   That might appear in the ads or appear

6 on the sites, because many of the sites are

7 selling cigars.

8        Q.   When you say "might appear," that

9 means when you looked at -- when you went online

10 in connection with preparation for this deposition

11 within the last couple of weeks; is that correct?

12        A.   Yes.

13             MR. KRINSKY:  No further questions.

14             MS. RODRIGUES:  I have maybe -- I

15        never like to promise, but I have maybe

16        just a couple of more and mostly just for

17        clarification purposes.

18

19 FURTHER EXAMINATION

20 BY MS. RODRIGUES:

21        Q.   Are you aware of any affiliation

22 between JR Cigars, the website that we spent a lot

23 of time on today, and the petitioner in this case,

24 Cubatabaco or Habanos?

25        A.   No, I'm not aware.
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1        Q.   Would it surprise you to know there is

2 an affiliation?

3        A.   Would it surprise me to know there is?

4        Q.   Yeah.

5        A.   Perhaps, yeah.

6        Q.   Okay.  With Mr. Krinsky, you reviewed

7 an article on the JR Cigar site regarding the

8 headline that mentioned that the embargo was

9 coming to an end.  Do you recall that?

10        A.   Yes.

11        Q.   And in that article, there was a

12 reference to brands, not the Cohiba brand

13 specifically, but brands manufactured outside of

14 Cuba, such as in Nicaragua and Honduras.  Do you

15 remember that?

16        A.   Yeah, Cuban brands also manufactured

17 outside.

18        Q.   I think you testified yesterday that

19 since 2001 or 2002, you did no research into

20 consumer perception or awareness of parallel

21 brands; is that correct?

22        A.   That's correct.

23        Q.   Okay.  A couple of other items.  In

24 Exhibit 11, which is your handwritten notes

25 regarding a number of websites, Mr. Krinsky asked
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1 you about these websites, but you didn't put in or

2 he didn't put into the record copies of all of the

3 websites that you took notes on; is that fair to

4 say?

5             MR. KRINSKY:  Objection.  Ask if he

6        has a foundation for knowing that.

7             MS. RODRIGUES:  That wasn't my

8        question.

9        A.   I've been involved in the case for

10 what, a month and a half, and I was also given a

11 lot of material, some of which were shots of

12 websites.  Okay.  So my notes came from those

13 shots of websites or my looking at a website.

14 Okay.  And I felt they were all relevant, because

15 people collect information over time.  So I

16 abstracted from those examples of where I felt

17 information might be misleading.

18        Q.   Were any of those examples taken out

19 of context?

20        A.   What do you mean "out of context"?

21 Since they are abstracts of something larger, they

22 are taken out of their total environment.

23        Q.   Okay.  Let's take a look at one

24 example.  This is from famoussmoke.com, which is

25 the third example that you have written down on
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1 Ossip Exhibit 11.

2        A.   Okay.

3        Q.   And I will have you -- we can

4 screenshot this.

5        A.   Famous?

6        Q.   Uh-huh.  If you can scroll down,

7 underneath the images, there is, maybe, the

8 pricing and a description of the cigar.  Do you

9 agree with that?

10        A.   Yes.

11        Q.   And the second heading in bold, what

12 does that say?

13        A.   "Are Cohiba cigars from Cohiba.  The

14 answer to this is yes, but those are a different

15 company than the Red Dot Cohiba that are available

16 for sale in the USA."

17        Q.   Okay.  And just above that, it

18 references the litigation, does it not, before the

19 bold heading?

20        A.   This was a Cohiba cigar.  "This is one

21 whose name even nonsmokers know well.  It's a

22 brand that skyrocketed to popularity, even before

23 the boom.  It is the only authentic Cohiba cigar

24 that can be bought legally in U.S. and is one of

25 the only smokes out there worthy of its string of
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1 trademark lawsuits."

2        Q.   So would you agree with me that while

3 there may be misleading statements on some sites,

4 that if you were to read the entire site in

5 context, there may be other statements that would

6 disabuse a consumer of any misconception or

7 confusion?

8        A.   It might disabuse them, or it might

9 not.  That statement about lawsuits might not mean

10 anything, unless they are familiar with the

11 lawsuits, because there can be all sorts of

12 lawsuits.

13        Q.   Understood.  But the next statement

14 about there being two companies, would that help

15 disabuse a consumer of any misconception?

16        A.   Well, what preceded the statement

17 about two companies?

18        Q.   It said, "Are Cohiba cigars from

19 Cuba."  And then, as I believe you read, "The

20 answer is yes, but those are a different company

21 than the Red Dot Cohiba that are available for

22 sale in the USA."

23        A.   Okay.

24        Q.   Do you agree with that, that is what

25 you read; right?
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1        A.   Yes.

2        Q.   I'm going to just screenshot this page

3 as well.

4        A.   Okay.

5        Q.   For the record, I screenshotted the

6 top of the page and then scrolled down to where

7 you can see the text.

8             MS. RODRIGUES:  And I don't think I

9        have any further questions today.

10             MR. KRINSKY:  I ask counsel to get us

11        back to what she showed the witness about

12        Famous.

13

14 FURTHER EXAMINATION

15 BY MR. KRINSKY:

16        Q.   And can you scroll to the top of this

17 page for us.

18        A.   (Witness complying.)

19             MR. KRINSKY:  Did we take a screenshot

20        of this, the first page, I mean, first

21        screen?

22             MS. RODRIGUES:  I did, yes.

23        Q.   And there are images at the top of

24 this screen.  There are four images of Cohiba; is

25 that correct?
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1        A.   Yes.

2        Q.   And one of them is Cohiba Blue; is

3 that correct?

4        A.   Yes.

5        Q.   One of them is Cohiba Black; is that

6 correct?

7        A.   Yes.

8        Q.   And is there -- in those images, is

9 there a country of origin indicated on any of

10 those images?

11        A.   No.

12        Q.   Okay.  And towards the bottom third of

13 the screen, there is another image, and that image

14 indicates -- what does it indicate?

15        A.   Cohiba Nicaragua.

16        Q.   Scroll down.  Now, the first question

17 in bold is "What is a Cohiba cigar," is that

18 correct?

19        A.   Yes.

20        Q.   Does that suggest to you that there

21 is -- that it is singular or multiple?

22             MS. RODRIGUES:  Objection.

23        A.   Well, the phrase is in the singular.

24        Q.   Okay.  And reading underneath that,

25 the second sentence reads, "It's a brand that
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1 skyrocketed to popularity even before the boom."

2 Do you see that?

3        A.   Yes.

4        Q.   Okay.  Is the reference to "brand"

5 singular there?

6        A.   A brand, yeah.

7        Q.   Okay.  And from your prior study and

8 research, do General Cigar -- when was this, what

9 is referred to as the cigar boom, do you recall,

10 from your prior work?

11        A.   Yeah.  In the early '90s.  I guess it

12 coincided with Cigar Aficionado Magazine coming

13 out.

14        Q.   And had General Cigar's Cohiba

15 skyrocketed to popularity before the cigar boom?

16        A.   No.

17        Q.   Had the Cuban Cohiba?

18        A.   Yes.

19        Q.   In your survey, was one of the

20 questions you posed to the respondents -- let me

21 look at your survey.  I'm sorry.

22        A.   Questions are in the back.

23 Questionnaire is in the back.

24        Q.   Okay.

25             MR. KRINSKY:  I ask the witness to
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1        look at his survey report, Ossip Number 4,

2        and the question posed, question 24 -- I

3        believe it is 24, that was posed to

4        respondents, and the tabulation is on Table

5        26.

6        Q.   What was that question that was posed?

7        A.   It was one of the three questions

8 related to confusion.  "Do you think the company

9 that makes Cohiba cigars from Cuba and the company

10 that makes the cigar shown above," which says

11 Dominican Republic, "do or do not have an

12 affiliation, association or business connection

13 with each other, or don't you know."

14        Q.   And who are the people who were asked

15 this question?

16        A.   The people who are aware of Cohiba and

17 that it was made in Cuba.

18        Q.   And does this question -- I'm sorry.

19        A.   I'm looking, because if you are going

20 to refer to the answers, this page refers to only

21 one half of the sample.  Okay.  So I'm looking for

22 the comparable question, for the other half of the

23 sample.  Because half saw a closed box and half

24 saw an open box with more information.

25        Q.   Let's just focus for a moment on the
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1 question.  And why was this question asked, about

2 an association between two companies?

3        A.   Why was it asked?

4        Q.   Uh-huh.  Let me withdraw it.

5             Is it your understanding that a

6 consumer's belief that there are two companies but

7 that they are associated is a form of consumer

8 confusion?

9        A.   Yes.

10        Q.   Okay.  And was this question meant to

11 get at that form of consumer confusion?

12        A.   Yes.  These people were asked if they

13 think the company that makes the cigars from Cuba

14 and the company that makes the cigars we showed

15 them, which was not made in Cuba, it said

16 Dominican Republic, we asked them if those two

17 companies had an affiliation, association or a

18 business connection in this question, correct.

19        Q.   And did some respondents answer that

20 question in the affirmative?

21        A.   Yes.

22        Q.   And did you consider that a form of

23 confusion that you reported on in your report?

24        A.   It is, according to the way these

25 studies have been done in the past by the U.S.
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1 Courts and Trademark Board.

2        Q.   And --

3        A.   May I comment on that?

4        Q.   Yeah.  Sure.

5        A.   And I wanted to comment --

6        Q.   Please elaborate.

7        A.   -- before when Ms. Rodrigues asked the

8 question, you can believe they are made by

9 different companies in different countries, but

10 they can still be connected; association,

11 affiliation, licensing or what have you.  And in

12 fact, many, many years ago, General Cigar did get

13 a license for the name.  So they are made in

14 different countries, as was indicated by the

15 statement on the Internet, does not mean people

16 cannot think there is a business connection.

17             MR. KRINSKY:  All right.  No further

18        questions.

19             MS. RODRIGUES:  No questions.

20             MR. KRINSKY:  On the record, counsel

21        has used her own iPad to examine the

22        witness with Google searches.  I have done

23        the same.  I'm going to ask counsel not to

24        use this iPad further with respect to

25        Cohiba until I've had an opportunity to
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1        consult with people more knowledgeable than

2        me about the technology, about whether

3        there is any information we want to have

4        counsel to produce from her iPad.

5             MS. RODRIGUES:  Okay.  I'll take -- I

6        don't think that was a request, but --

7             MR. KRINSKY:  It is a request that you

8        not use this iPad further with respect to

9        Cohiba until I've had a time to consult and

10        get back to you as to whether we have any

11        demands for production of the iPad or for

12        production of information from the iPad.

13             MS. RODRIGUES:  What do you mean by

14        not use it further with respect to Cohiba?

15             MR. KRINSKY:  Not do any Google

16        searches or any alteration of search

17        histories.

18             MS. RODRIGUES:  Okay.  I will save the

19        search history.

20             Can we go off the record for one

21        second.

22

23             (Discussion held off the record.)

24

25             MS. RODRIGUES:  As I mentioned
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1        throughout the deposition, I just want to

2        restate that I have objected today to

3        questions posed by Mr. Krinsky to the

4        witness on any topics outside of the scope

5        of his expert reports and testimony

6        provided in 2001, 2002 and 2003 and the

7        district court litigation, as well as to

8        questions regarding Mr. Hacker's report

9        produced in this TTAB proceeding.

10             MR. KRINSKY:  We had our contrary view

11        on all of that.  So we both have preserved

12        our positions.  Very good.

13             MS. RODRIGUES:  Great.

14             MR. KRINSKY:  Thank you.

15

16

17

18             (Time noted:  1:11 p.m.)

19

20

21

22

23

24

25
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1 STATE OF NEW YORK        )

2                          ss:

3 COUNTY OF                )

4

5

6             I, ALVIN OSSIP, hereby certify that I

7 have read the pages of the foregoing testimony of

8 this deposition and hereby certify it to be a true

9 and correct record.

10

11

12

13                    ______________________________

14                                 ALVIN OSSIP

15

16 Subscribed and sworn to before me

17 this       day of          , 20   .

18

19

20 _______________________________

21          Notary Public

22

23

24

25
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DECLARATION OF ALVIN OSSIP 

I, Alvin Ossip, declare under penalty of perjury, that I have read the foregoing testimony 

of this deposition and hereby certify it to be a true and correct record. 

Dated: September f)...;'2017 

ALVIN OSSIP 
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4 Alvin Ossip         Mr. Krinsky          96:20

5                     Ms. Rodrigues       136:17
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8                     Mr. Krinsky         188:16
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13

14 (Exhibits retained by the court reporter.)

15
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17

18 Exhibit No.       Exhibit Description          Page

19 Ossip Exhibit 8   DOCUMENT                      96

20                   CONTAINING CURRICULUM VITAE
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23 Ossip Exhibit 9   TWO-PAGE DOCUMENT CONTAINING  112
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1

2 Ossip Exhibit 10  DOCUMENT ENTITLED REPORT OF   123

3                   RICHARD CARLETON HACKER,

4                   MAY 31, 2017, WITH EXHIBITS

5

6 Ossip Exhibit 11  TWO-PAGE DOCUMENT CONTAINING  135

7                   HANDWRITTEN NOTES

8

9 Ossip Exhibit 12  29-PAGE DOCUMENT CONTAINING   149
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11                   MS. RODRIGUES'S IPAD
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1                C E R T I F I C A T I O N

2

3 STATE OF NEW YORK        )

4                          ss:

5 COUNTY OF WESTCHESTER    )

6

7             I, APRIL PEARL, Court Reporter and

8 Notary Public within and for the County of

9 Westchester, State of New York, do hereby certify:

10

11             That I reported the proceedings that

12 are hereinbefore set forth, and that such

13 transcript is a true and accurate record of said

14 proceedings.

15

16             AND, I further certify that I am not

17 related to any of the parties to this action by

18 blood or marriage, and that I am in no way

19 interested in the outcome of this matter.

20

21

22            <%Signature%>

23           ______________________________

24                    APRIL PEARL

25                    Court Reporter
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CASE: Empresa Cubana Del Tabaco v. General Cigar, Inc. 

DATE OF DEPOSITION: 6/29-30/2017 
WITNESS NAME: Alvin Ossip 

I, Alan Ossip, declare under penalty of perjury that the following is true and correct. 

PAGE LINE(S) CHANGE REASON 

55 23-25 "so the 20% confusion I found Clearer, more complete statement of 
among all those aware of Cohiba intended meaning 
was based on doing it with a limited 
number of people, namely only 
those who said Cohiba was made in 
Cuba (or Cuba and elsewhere)." 

73 12-13 "are you aware of Cohiba made in Clearer statement of intended 
Cuba" should read: "those who are meamng 
aware of Cohiba made in Cuba" 

78 20-21 "and many of those aware of Clearer statement of intended 
Cohiba were not asked the survey" meaning 

10 14 I recall now it was Havana Club in Could not recall at time 
1999 

30 10 "like Myoflex" should have been Correction of faulty recollection 
"Osteo Bi-Flex". 

Dated: September J)--, 2017 
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